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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etal. vs. Bret B Christensen, eta!.

John M McVicars, Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Date

Code

User

7i16/2007

NCOC

KATHY

~Jevv

ATTR

KATHY

Plaintiff: McVicars. Julie Attorney Retained Garry Carl B. Kerrick
W Jones

ATTR

KATHY

Plaintiff: McVicars, John M Attorney Retained
Garry W Jones

KATHY

Filing: A 1 - Civil Complaint, More Than $1000 No Carl B. Kerrick
Prior Appearance Paid by: Jones, Garry W
(attorney for McVicars, John M) Receipt number:
0299224 Dated: 7/16/2007 Amount: $88.00
(Check) For: McVicars, John M (plaintiff)

CaMP

KATHY

Complaint Filed

Carl B. Kerrick

FSUM

KATHY

Summons Filed

Carl B. Kerrick

JENNY

Filing: 11A - Civil Answer Or Appear. More Than
Carl B. Kerrick
Paid by: Charles A
$1000 No Prior
Brown Receipt number: 0300241 Dated:
8/3/2007 Amount: $58.00 (Check) For:
Christensen, Bret B (defendant)

NOAP

JENNY

Notice Of Appearance - Charles A Brown

ATTR

JENNY

Defendant: Christensen, Bret B Attorney Retained Carl B. Kerrick
Charles A Brown

ATTR

JENNY

Defendant:
Eddieka B Attorney
Retained Charles A Brown

ACSV

JENNY

Acceptance Of Service

ACSV

JENNY

Acceptance Of Service - Bret Christensen

Carl B. Kerrick

8/21/2007

ANSW

TERESA

Answer to Complaint

Carl B. Kerrick

10/19/2007

NTSV

JENNY

Notice Of Service - def

Carl B. Kerrick

3/2112008

MOTN

JENNY

Defendant's Motion to Compel Discovery
Responses and for Attorney Fees and Costs

Carl B. Kerrick

AFFD

JENNY

Affidavit in Support of Defendants' Motion to
Compel Discovery Responses and for Attorney
Fees & Costs

Carl B. Kerrick

NTHR

JENNY

Notice Of Hearing

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Motion To Compel
04/08/2008 09:00 AM)

Carl B. Kerrick

HRVC

JENNY

Hearing result for Motion To Compel held on
04/08/2008 09:00 AM: Hearing Vacated

Carl B. Kerrick

STIP

JENNY

Stipulation

Carl B. Kerrick

ORDR

JENNY

Order on Stipulation

Carl B. Kerrick

SUBC

JENNY

Notice of Substitution Of Counsel

Carl B. Kerrick

ATTR

JENNY

Plaintiff: McVicars, John M Attorney Retained
Ronald J Landeck

Carl B. Kerrick

ATTR

JENNY

Carl B. Kerrick

REGISTER OF ACTIONS

Plaintiff: McVicars, Julie Attorney Retained
Ronald J Landeck

NOTC

Notice of Pending Dismissal

Carl B. Kerrick

8/1/2007

8/7/2007

4/7/2008

5/19/2008

1/6/2009

TERESA

Judge
Case Filed~Other Claims

Eddieka Christensen

Carl B. Kerrick

Carl B. Kerrick

Carl B. Kerrick

Carl B. Kerrick
Carl B. Kerrick

J
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etaL

John M McVicars, Julie McVicars

VS.

VS.

Bret B Christensen, eta!.

Bret B Christensen, Eddieka B Christensen

Date

Code

User

1/30/2009

NTSV

JENNY

Notice Of Service - plf

Carl B Kerrick

MISC

JENNY

Plaintiffs Showing of Good Cause for Retention

Carl B. Kerrick

ORRT

JENNY

Order To Retain Case On Court Docket

Carl B. Kerrick

OPSC

JENNY

Order For Telephonic Scheduling Conference

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Telephonic Scheduling
Conference 02/09/2009 09:30 AM)

Carl B. Kerrick

OPSC

JENNY

Amended Order For Telephonic Scheduling
Conference

Carl B. Kerrick

CaNT

JENNY

Hearing result for Telephonic Scheduling
Conference held on 02109/2009 09:30 AM:
Continued

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Telephonic Scheduling
Conference 02/24/2009 11 :00 AM)

Carl B. Kerrick

ORDR

TERESA

Order

HRHD

TERESA

result for Telephonic Scheduling
Conference held on 02/24/2009 11 :00 AM:
Hearing Held

Carl B. Kerrick

HRSC

TERESA

Hearing Scheduled (Court Trial 12/14/2009
09:00 AM)

Carl B. Kerrick

HRSC

TERESA

Hearing Scheduled (Pretrial Conference
12/04/200911 :00 AM)

Carl B. Kerrick

4/2712009

MISC

JENNY

Plaintiffs Expert Witness Disclosures

Carl B. Kerrick

4/30/2009

NDEP

JENNY

Notice Of Taking Deposition Duces Tecum of
Dee Pickett

Carl B. Kerrick

NDEP

JENNY

Notice Of Taking Deposition Duces Tecum of R.
S.E.
Bryce Stapley, P.

Carl B. Kerrick

5/612009

NDEP

JENNY

Amended Notice Of Taking Deposition Duces
Tecum of R. Bryce Stapley, P.E., S.E.

Carl B. Kerrick

5/18/2009

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

5/19/2009

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

5/21/2009

NDEP

JENNY

Second Amended Notice Of Taking Deposition
Duces Tecum of R. Bryce Stapley, P.E., S.E.

Carl B. Kerrick

MISC

JENNY

Response to Plaintiffs Amended Request to
Permit Entry Upon Designated Land for
Inspection and Testing

Carl B. Kerrick

NTSV

JENNY

Notice Of Service - def

Carl B. Kerrick

6/19/2009

MISC

JENNY

Defendant's Initial Disclosure of Expert Witnesses Carl B. Kerrick

10/2/2009

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

10/7/2009

MiSe

JENNY

Subpoena Duces Tecum

Carl B. Kerrick

NDEP

JENNY

Notice Of Taking Deposition Duces Tecum of Pat Carl B. Kerrick
Rockefeller

2/212009

2/4/2009

2/24/2009

Judge

Case for Trial & Pretrial Conference Carl B. Kerrick

10/13/2009

~STER ffiNl>ftTIONS Affidavit Of Service - def

10/15/2009

MOTN

JENNY

Defendant's Motion for Summary Judgment

Carl B. Kerrick
Carl B. Kerrick

Date: 1il0/2012

I District Court - Nez Perce

Time: 10:56 AM

User: DEANNA

ROA Report

Page 3 of 14

Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etal. vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars

VS.

Bret B Christensen, Eddieka B Christensen

Date

Code

User

10/15/2009

BRFD

JENNY

Defendants' Brief in Support of Motion for
Summary Judgment

Car! B. Kerrick

AFFD

JENNY

Affidavit of Terry W. Nab, P.E. in Support of
Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Erik Arnson, P.E., P.G. in Support of
Defendants' Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Larry A. Harris, P.E., S.E. in Support
of Defendants' Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Stephen C. Johnson in Support of
Defendants' Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Richard A. Keane in Support of
Defendants' Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Dr. Bret B. Christensen in Support of
Defendants' Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Charles A. Brown in Support of
Defendants' Motion for Summary Judgment

Carl B. Kerrick

NTHR

JENNY

Notice Of Hearing

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Motion for Summary
Judgment 11/17/200909:00 AM)

Carl B. Kerrick

10/20/2009

MISC

JENNY

Errata to Defendants' Brief in Support of Motion
for Summary Judgment

Carl B. Kerrick

10/28/2009

NTSV

JENNY

Notice Of

AFFD

JENNY

Supplemental Affidavit of Dr. Bret B. Christensen
in Support of Defendants' Motion for Summary
Judgment

Carl B. Kerrick

10/29/2009

STIP

JENNY

Stipulation to Enlarge Time - plf

Carl B. Kerrick

10/30/2009

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

11/212009

BRFD

JENNY

Plaintiffs' Answering Brief in Opposition to
Defendants' Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Jennifer Menegas

Carl B. Kerrick

AFFD

JENNY

Affidavit of R. Bryce Stapley

Carl B. Kerrick

AFFD

JENNY

Affidavit of John M. McVicars

Carl B. Kerrick

AFFD

JENNY

Affidavit of Julie McVicars

Carl B. Kerrick

11/3/2009

ORDR

JENNY

Order on Stipulation to Enlarge Time

Carl B. Kerrick

11/9/2009

MOTN

JENNY

Plaintiffs Motion to Amend Complaint and Brief

Carl B. Kerrick

AFFD

JENNY

Second Affidavit of Julie McVicars

Carl B. Kerrick

NTSV

JENNY

Notice Of Service - def

Carl B. Kerrick

BRFD

JENNY

Defendants' Reply Brief in Support of Motion for
Summary Judgment

Carl B. Kerrick

MOTN

JENNY

Defendants' Motion in Limine and To Strike the
Affidavits of Jennifer Menegas, John M.
McVicars, Julie McVicars, and R. Bryce Stapley

Carl B. Kerrick

11/10/2009

REGISTER OF ACTIONS

Judge

~

pff

Carl 8. Kerrick

3
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etaL vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Date

Code

User

11/10/2009

BRFD

JENNY

Defendants' Brief in Support of ~Ilotion in Limine
and to Strike Affidavits

Car! 8. Kerrick

AFFD

JENNY

Affidavit of Dr. Bret B. Christensen in Support of
Motion in Limine and to Strike Affidavits in
Opposition to Motion for Summary Judgment

Carl B. Kerrick

AFFD

JENNY

i\ffidavit of Charles A Brown in Support of Motion Carl B. Kerrick
in Limine and to Strike the Affidavits of Jennifer
Menegas, John M. McVicars, Julie McVicars, and
R.
Stapley

MOTN

JENNY

Defendants' Motion for Protective Order

Carl B. Kerrick

NTHR

JENNY

Notice Of Hearing

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Hearing 11/17/2009 09:00
AM) Motion to Strike Affidavits

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Motion in Limine
11/24/200909:00 AM)

Carl B. Kerrick

HRSC

JENNY

NDEP

JENNY

Notice Of Taking Deposition Duces Tecum of
Julie McVicars

Carl B. Kerrick

NDEP

JENNY

Notice Of
Deposition Duces Tecum of
John M. McVicars

Carl B. Kerrick

MOTN

JENNY

Plaintiffs Motion for Expedited Hearing of
Carl B. Kerrick
Plaintiffs' Motion to Amend Complaint and Notice
of

HRSC

JENNY

MISC

JENNY

Defendants' Objection to Plaintiffs' Motion for
Hearing

Carl B. Kerrick

AFFD

JENNY

Affidavit of Charles A Brown in Support of
Defendants' Objection to Plaintiffs' Motion for
Hearing

Carl B. Kerrick

HRVC

JENNY

Hearing result for Motion for Summary Judgment Carl B. Kerrick
held on 11/17/200909:00 AM: Hearing Vacated

HRVC

JENNY

Hearing result for Hearing on Motions heid on
Carl B. Kerrick
11/17/2009 09: 00 AM: Hearing Vacated Motion
to Strike Affidavits

CaNT

JENNY

Hearing result for Hearing held on 11/17/2009
09:00 AM: Continued Motion to Amend
Complaint

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Hearing 12/01/200909:00
AM) Motion to Amend Complaint

Carl B. Kerrick

HRVC

JENNY

Hearing result for Motion in Limine held on
11/24/200909:00 AM: Hearing Vacated

Carl B. Kerrick

HRVC

JENNY

Hearing result for Hearing held on 11/24/2009
09:00 AM: Hearing Vacated Motion for
Protective Order

Carl B. Kerrick

11/16/2009

11/17/2009

REGISTER OF ACTIONS

Judge

Scheduled (Hearing 11/24/200909:00
for Protective Order

Scheduled (Hearing 11/17/200909:00
Motion to Amend Complaint

Carl B. Kerrick

Carl B. Kerrick

Date: 1/10/2012

User: DEANNA
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etai. vs. Bret B

eta I.

John M McVicars, Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Date

Code

User

11/17/2009

CotH

JENNY

Hearing result for Pretrial Conference held on
12/04/2009 11 :00 AM: Continued

Carl B. Kerrick

CONT

JENNY

Hearing result for Court Trial held on 12/14/2009
09:00 AM: Continued 3 days

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Pretrial Conference
02/12/201011:00 AM)

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Court Trial 02/22/2010
09:00 AM)

Carl B. Kerrick

MINE

JENNY

Minute Entry
Hearing type: Mtn for Summary JmtlMtn
Amend/Mtn Strike
Hearing date: 11/17/2009
Time: 8:57 am
Courtroom:
Court reporter: Nancy Towler
Minutes Clerk: JENNY
Tape Number: CTRM #1
RON LANDECK FOR PLAINTIFF
CHARLES BROWN FOR DEFENDANT

Carl B. Kerrick

MISC

JENNY

Plaintiffs Objections to Defendants' Motion in
Carl B. Kerrick
Limine and to Strike the Affidavits of Jennifer
Menegas, John M. McVicars, Julie McVicars and
R.
Stapley

AFFD

JENNY

Affidavit of Ronald J. Landeck in Support of
Carl B. Kerrick
Plaintiffs' Objections to Defendants' Motion in
Limine and To Strike the Affidavits of Jennifer
John M. McVicars, Julie McVicars and
R. Bryce Stapley

OSTP

JENNY

Amended Order Setting Trial & Pre-trial
Conference

Carl B. Kerrick

11/24/2009

MISC

JENNY

Defendants' Objection to Plaintiffs' Motion to
Amend Complaint and Brief

Carl B. Kerrick

12/112009

ADVS

JENNY

Hearing result for Hearing held on 12/01/2009
09:00 AM: Case Taken Under Advisement
Motion to Amend Complaint

Carl B. Kerrick

MINE

JENNY

Minute Entry
Hearing type: Motion to Amend Complaint
Hearing date: 12/112009
Time: 8:59 am
Courtroom:
Court reporter: Nancy Towler
Minutes Clerk: JENNY
Tape Number: CTRM #1
RONALD LANDECK FOR PLAINTIFF
CHARLES BROWN FOR DEFENDANT

Carl B. Kerrick

DCHH

JENNY

District Court Hearing Held
Court Reporter: Nancy Towler
Number of Transcript Pages for this hearing
estimated: less than 100 pages

Carl B. Kerrick

REGISTER OF ACTIONS

Judge

5

Date: 1/10/2012

cial District Court - Nez Perce Cou

Time: 10:56 AM
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ROA Report
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, eta!. vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Code

User

~v10T~~

JENNY

Plaintiffs' Motion to Strike Portions of Affidavit of
Dr. Bret B. Christensen in Support of Motion in
Limine

Carl B Kerrick

MOTN

JENNY

Plaintiffs' Motion for Expedited Hearing of
Plaintiffs' Motion to Strike Portions of Affidavit of
Dr. Bret B. Christensen in Support of Motion in
Limine and Notice of Hearing

Carl B. Kerrick

12116/2009

DEOP

JENNY

Memorandum Opinion and Order on Motion to
Amend Complaint

Carl B. Kerrick

12/29/2009

AM CO

JENNY

Plaintiffs First Amended Complaint

Carl B. Kerrick

1/1512010

MOTN

JENNY

Defendant's Motion in Limine Re: Plaintiffs'
Discovery Responses

Carl B. Kerrick

BRFD

JENNY

Defendants' Brief in
Re: Discovery Responses

Carl B. Kerrick

MOTN

JENNY

Defendants' Motion to Vacate Trial Setting

Carl B. Kerrick

AFFD

JENNY

Affidavit of Charles A. Brown in Support of
Defendants' Motion to Vacate Trial Setting

Carl B. Kerrick

MOTN

JENNY

Motion for Order to Shorten Time

Carl B. Kerrick

NTHR

JENNY

Notice Of

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled
01/26/201009:00
Limine/Mtn Shorten

Carl B. Kerrick

MOTN

JENNY

Defendants' rvlotion for

BRFD

JENNY

Defendants' Brief in Support of Motion for
Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Affidavit of Dr. Bret B. Christensen in Support of
Defendants' Motion for Summary Judgment
(Re-Titled)

Carl B. Kerrick

NTHR

JENNY

Notice Of Hearing

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Motion for Summary
Judgment 02/16/201009:00 AM)

Carl B. Kerrick

HRVC

JENNY

Hearing result for Hearing on Motions held on
01/26/201009:00 AM: Hearing Vacated Mtn
Vacate Trial/Mtn in Limine/Mtn Shorten Time

Carl B. Kerrick

HRVC

JENNY

Hearing result for Pretrial Conference held on
02/12/2010 11:00AM: Hearing Vacated

Carl B. Kerrick

HRVC

JENNY

Hearing result for Motion for Summary Judgment Carl B. Kerrick
held on 02/16/2010 09:00 AM: Hearing Vacated

HRVC

JENNY

Hearing result for Court Trial held on 02/22/2010
09:00AM: Hearing Vacated

Carl B. Kerrick

OSTP

JENNY

Second Amended Order Setting Trial & Pre-trial
Conference

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Pretrial Conference

Carl B. Kerrick

Date

2/3/2009

1/1912010

1/2112010

1/22/2010

REGISTER OF ACTIONS 08/23/201011 :00 AM)

of Motion in Limine

Judgment

Carl B. Kerrick

Date: 1/10/2012

Secon

Time: 10:56 AM
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District Court ~ Nez Perce County

User: DEANNA

ROA
Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etal. vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Date

Code

User

1i22i2010

HRSC

JENNY

Hearing Scheduled (Court Trial 08/30/2010
09:00 AM)

Carl B. Kerrick

1/2912010

MOTN

JENNY

Defendants' Amended Motion for Partial
Summary Judgment

Carl B. Kerrick

AFFD

JENNY

Supplemental Affidavit of Dr. Bret B. Christensen Carl B. Kerrick
in support of Defendants' f\t1otion for Partial
Summary Judgment

NTHR

JENNY

Amended Notice Of Hearing

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Motion for Partial Summary
Judgment 03/02/2010 11 :00 AM)

Carl B. Kerrick

BRFD

JENNY

Plaintiffs' Second Answering Brief in Opposition to Carl B. Kerrick
Defendants' Motion for Summary Judgment Filed
January 19,2010

AFFD

JENNY

Second Affidavit of R. Bryce Stapley

Carl B. Kerrick

AFFD

JENNY

Third Affidavit of Julie McVicars

Carl B. Kerrick

AFFD

JENNY

Second Affidavit of Ronald J. Landeck

Carl B. Kerrick

2/23/2010

BRFD

JENNY

Defendants' Reply Brief in Support of Defendants' Carl B. Kerrick
Motion for Partial Summary Judgment

3/2/2010

MINE

JENNY

Minute Entry
Hearing type: Motion for Partial Summary
Judgment
Hearing date: 3/2/2010
Time: 11 :00 am
Courtroom:
Court reporter:
Towler
Minutes Clerk:
Tape Number: CTRM #1
RON LANDECK FOR PLAINTIFF
CHARLES BROWN FOR DEFENDANT

Carl B. Kerrick

DCHH

JENNY

District Court Hearing Held
Court Reporter: Nancy Towler
Number of Transcript Pages for this hearing
estimated: less than 100 pages

Carl B. Kerrick

ADVS

JENNY

Hearing result for Motion for Partial Summary
Judgment held on 03/02/2010 11 :00 AM: Case
Taken Under Advisement

Carl B. Kerrick

3/3/2010

NTSV

JENNY

Notice Of Service

Carl B. Kerrick

4/12/2010

DEOP

JENNY

Memorandum Opinion and Order on Defendants' Carl B. Kerrick
Amended Motion for Partial Summary Judgment

4/30/2010

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

7/712010

NTSV

JENNY

Notice Of Service - def

Carl B. Kerrick

7/9/2010

NTSV

JENNY

Notice Of Service - def

Carl B. Kerrick

7/14/2010

NTSV

JENNY

Notice Of Service - def

Carl B. Kerrick

7/16/2010

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

7/21/2010

~TER ~~f:TIONS Answer to Plaintiffs First Amended Complaint
with Affirmative Defenses

2/18/2010

Judge

plf

Carl B. Kerrick

7
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etai. vs. Bret B Christensen, etal.

John M McVicars. Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Date

Code

User

7/23/20;0

NTSV

JENNY

Notice Of Service def

Carl B. Kerrick

8/2/2010

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

8/12/2010

MOTN

JENNY

Motion to Compel Discovery Responses To
Defendants' Second Set of Interrogatories and
Requests for Production of Documents

Carl B. Kerrick

AFFD

JENNY

Affidavit in Support of Motion to Compel
Carl B. Kerrick
Discovery Responses to Defendants' Second Set
of Interrogatories and Requests for Production

NTHR

JENNY

Notice Of Hearing

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Motion To Compel
08/24/2010 09:00 AM)

Carl B. Kerrick

MISC

JENNY

AFFD

JENNY

Affidavit of Ronald J. Landeck in Opposition to
Defendants' Motion to Compel Discovery

Carl B. Kerrick

MISC

JENNY

Plaintiffs' Answer to Defendants' Second Set of
Interrogatories and Responses to Requests for
Production of Documents to Plaintiffs

Carl B. Kerrick

MISC

JENNY

Statement of Plaintiffs' Claims

Carl B. Kerrick

MISC

JENNY

Defendants' Response to Order Setting Case for
Trial and Pre-trial Conference

Carl B. Kerrick

MISC

JENNY

Plaintiffs' Contentions of Law

Carl B. Kerrick

MISC

JENNY

Plaintiffs' List of Exhibits

Carl B. Kerrick

DCwr

JENNY

List of Plaintiffs' Witnesses

Carl B. Kerrick

HRHD

JENNY

Hearing result for Pretrial Conference held on
08/23/2010 11 :00 AM: Hearing Held

Carl B. Kerrick

HRVC

JENNY

Hearing result for Motion To Compel held on
08/24/2010 09:00 AM: Hearing Vacated

Carl B. Kerrick

8/2412010

NTSV

JENNY

Notice Of Service - plf

Carl B. Kerrick

8/27/2010

MISC

JENNY

Defendants' Objection or Non-Objection to the
Foundation of Plaintiffs' List of Exhibits

Carl B. Kerrick

8/30/2010

MINE

JENNY

Minute Entry
Hearing type: Court Trial
Hearing date: 8/30/2010
Time: 10:57 am
Courtroom:
Court reporter: Nancy Towler
Minutes Clerk: JENNY
Tape Number: CTRM #1
RONALD LANDECK FOR PLAINTIFF
CHARLES BROWN FOR DEFENDANT

Carl B. Kerrick

CTST

JENNY

Hearing result for Court Trial held on 08/30/2010
09:00 AM: Court Trial Started

Carl B. Kerrick

8/1712010

8/20/2010

8/23/2010

Judge

to Defendants' Motion to Compel
Responses

~STER ~~f:TIONS Hearing Scheduled (Court Trial - Continued

08/31/201009:00 AM)

Carl B. Kerrick

Carl B. Kerrick

Date: 1110/2012

User: DEANNA

icial District Court· Nez Perce County

Time: 10:56 AM

ROA Report
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, eta!. vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars

VS,

Bret B Christensen, Eddieka B Christensen

Date

Code

User

8/30/2010

MOTN

JENNY

Motion to Quash or Modify Subpoena

8/31/2010

HRHD

JENNY

Hearing result for Court Trial - Continued held on Carl B. Kerrick
08/31/201009:00 AM: Hearing Held

HRSC

JENNY

Hearing Scheduled (Court Trial - Continued
09/01/201009:00 AM)

HRHD

JENNY

Hearing result for Court Trial - Continued held on Carl B. Kerrick
09/01/201009:00 AM: Hearing Held

HRSC

JENNY

Hearing Scheduled (Court Trial - Continued
09/02/201008:45 AM)

HRHD

JENNY

Hearing result for Court Trial - Continued held on Carl B. Kerrick
09/02/201008:45 AM: Hearing Held

HRSC

JENNY

Hearing Scheduled (Court Trial - Continued
09/03/2010 09:00 AM)

9/3/2010

HRHD

JENNY

Hearing result for Court Trial - Continued held on Carl B. Kerrick
09/03/2010 09:00 AM: Hearing Held

9/7/2010

ORDR

JENNY

Order

HRSC

JENNY

Hearing Scheduled (Court Trial - Continued
10/08/201009:00 AM)

MINE

DIANE

9/1/2010

9/2/2010

9/16/2010

Judge

Continuation of Court Trial

Carl B. Kerrick

Carl B. Kerrick

Carl B. Kerrick

Carl B. Kerrick

Carl B. Kerrick
Carl B, Kerrick
Carl B. Kerrick

Time: 1
am
Courtroom: District Courtroom #1
Court reporter:
Minutes Clerk: DIANE
Tape Number:
Carl B. Kerrick

DCHH

JENNY

District Court Hearing Held
Court Reporter: Nancy Towler
Number of Transcript Pages for this hearing
estimated: more than 500 pages

HRHD

JENNY

Hearing result for Court Trial Continued held on Carl B. Kerrick
10/08/2010 09:00 AM: Hearing Held

MISC

JENNY

Deposition

Carl B, Kerrick

10/19/2010

TRAN

JENNY

Transcript Filed

Carl B. Kerrick

11/512010

MISC

JENNY

Defendant's Closing Argument

Carl B. Kerrick

11/8/2010

MISC

JENNY

Plaintiffs Closing Argument

Carl B. Kerrick

11/17/2010

BRFD

JENNY

Defendant's Rebuttal Brief to Plaintiffs Closing
Argument

Carl B. Kerrick

BRFD

JENNY

Plaintiffs' Rebuttal To Defendants' Closing
Argument

Carl B. Kerrick

ADVS

JENNY

Case Taken Under Advisement

Carl B. Kerrick

112012011

MISC

JENNY

Estimated Reporter's Transcript Costs

Carl B. Kerrick

2/812011

DEOP

JENNY

Findings of Fact, Conclusions of Law, and Order

Carl B. Kerrick

2/28/2011

JOMjISTERJID\l~TIONS Final Judgment

10/8/2010

Carl B. Kerrick

q

Date: 1/10/2012

Secon

Time: 10:56 AM
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etal. vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Date

Code

User

2/28/2011

CDiS

JENNY

Civil Disposition entered for: Christensen, Bret B, Car! B. Kerrick
Defendant; Christensen, Eddieka B, Defendant;
McVicars, John M, Plaintiff; McVicars, Julie,
Plaintiff. Filing date: 2/28/2011

3/14/2011

MEMC

JENNY

Memorandum Of Costs and Attorney Fees - def

AFSP

JENNY

Affidavit In Support of Memorandum of Costs and Carl B. Kerrick
Fees - def

MEMO

JENNY

Memorandum in Support of Attorney Fees and
Costs - def

Carl B. Kerrick

MEMC

JENNY

Plaintiffs Memorandum Of Costs and Claim for
Attorney Fees

Carl B. Kerrick

AFFD

JENNY

Affidavit of Ronald J. Landeck in Support of
Plaintiffs' Memorandum of Costs and Claim for
Attorney Fees

Carl B. Kerrick

MOTN

JENNY

Motion to Disallow Plaintiffs' Request for Costs
and Attorney Fees

Carl B. Kerrick

MEMO

JENNY

Memorandum in Support of Motion to Disallow
Plaintiffs' Request for Costs and Attorney Fees

Carl B. Kerrick

MISC

JENNY

Plaintiffs' Objection to Defendants' Memorandum Carl B. Kerrick
of Costs and Attorney Fees

BNDC

DEANNA

Bond Posted Cash (Receipt 6522 Dated
4/6/2011 for 100.00)

Carl B. Kerrick

BONC

DEANNA

Condition of Bond Estimate for clerk's record

Carl B. Kerrick

BONC

DEANNA

Condition of Bond Estimate for Reporter's
Transcript

Carl B. Kerrick

DIANE

Filing: L4 - Appeal, Civil appeal or cross-appeal to Carl B. Kerrick
Supreme Court Paid by: Charles A Brown
Receipt number: 0006595 Dated: 4/7/2011
Amount: $101.00 (Check) For: Christensen, Bret
B (defendant) and Christensen, Eddieka B
(defendant)

APSC

DEANNA

Appealed To The Supreme Court

Carl B. Kerrick

NTAP

DEANNA

Notice Of Appeal

Carl B. Kerrick

MISC

DEANNA

Plaintiffs/Respondents Request for Additional
Record

Carl B. Kerrick

GEORGIA

Exhibits to Deanna (in vault) for appeal

District Court Clerks

3/28/2011

4/612011

4/7/2011

4/20/2011
4/21/2011

Judge

Carl B. Kerrick

4/29/2011

NTAP

DEANNA

Corrected Notice of Appeal

Carl B. Kerrick

5/512011

MISC

DEANNA

Objection to Plaintiffs Request for Additional
Record - Exhibits

Carl B. Kerrick

5/6/2011

SCRT

DEANNA

Supreme Court Receipt Amended Notice of
Appeal filed at the SC

Carl B. Kerrick

RESP

DEANNA

Plaintiff's Response to Defendants' Objection to
Plaintiffs Request for Additional Record Exhibits

Carl B. Kerrick

REGISTER OF ACTIONS

I0

Date: 1/10/2012

Secon

Time: 10:56 AM

icial District Court - Nez Perce Co

User: DEANNA
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M t.kVicars, etal. vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars

VS.

Bret B Christensen, Eddieka B Christensen

Date

Code

User

5/6/2011

SCRT

DEANNA

Supreme Court Receipt - Plaintiffs Response to
Defendant's Objection tp Plaitniffs Request for
Additional Record - Exhibits

Carl B. Kerrick

5/11/2011

SCRT

DEANNA

Supreme Court Receipt - Amended Clerk's
Certificate filed at the SC

Carl B. Kerrick

5/12/2011

BNDC

DEANNA

Bond Posted - Cash (Receipt 8685 Dated
5/12/2011 for 100.00)

Carl B. Kerrick

BONC

DEANNA

Condition of Bond For Additional Clerk's Record

Carl B. Kerrick

MISC

DEANNA

Plaintiffs/Respondents Amended Request for
Additional Record

Carl B. Kerrick

SCRT

DEANNA

Supreme Court Receipt - Clerk's Certificate filed
at the SC

Carl B. Kerrick

5/31/2011

AFFD

DEANNA

Affidavit of Renee Evans

Carl B. Kerrick

7/512011

SCRT

DEANNA

Supreme Court
Reporter's Motion for
Transcript over 500

SCRT

DEANNA

7/15/2011

BNDO

DEANNA

Bond Converted to Other
number 1210 dated 7/15/201

(Transaction
amount 4,322.50)

Carl B. Kerrick

7/18/2011

MEMO

JENNY

Memorandum Opinion and Order on Motions for
Fees and Costs

Carl B. Kerrick

8/312011

SCRT

DEANNA

Court Receipt - Order Granting District
Court Clerk's Motion for Extension of Time

Carl B. Kerrick

8/9/2011

MOTN

JENNY

Motion to Stay Enforcement of Judgment Pending Carl B. Kerrick
Appeal

BRFD

JENNY

Brief in Support of Motion to Stay Enforcement of Carl B. Kerrick
Pending Appeal

AFFD

JENNY

Affidavit of Dr. Bret B. Christensen in Support of
Defendants' Motion for Stay Pending Appeal

Carl B. Kerrick

NTHR

JENNY

Notice Of Hearing

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Hearing 08/23/2011 11 :00 Carl B. Kerrick
AM) Motion for Stay of Enforcement of Judgment
Pending Appeal

MOTN

JENNY

Plaintiffs Motion for Contempt Against
Defendants and Brief

Carl B. Kerrick

AFFD

JENNY

Fourth Affidavit of Julie McVicars

Carl B. Kerrick

AFFD

JENNY

Third Affidavit of John M. McVicars

Carl B. Kerrick

NOTC

JENNY

Notice to Appear on Plaintiffs' Motion for
Contempt Against Defendants

Carl B. Kerrick

HRSC

JENNY

Hearing Scheduled (Hearing 08/23/2011 11 :00
AM) Motion for Contempt

Carl B. Kerrick

MISC

SHELLIE

Plaintiffs Response Brief to Defendant's Motion to Carl B. Kerrick
Stay Enforcement of Judgment Pending Appeal
(P)

5/25/2011

8/1112011

8/1612011

REGISTER OF ACTIONS

Judge

- Order Granting Court
Carl B. Kerrick
of Time to Lodge
- Clerk's Record and

Carl B. Kerrick

I I
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Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, etal.

John M McVicars, Juiie McVicars

VS.

VS.

Bret B Christensen, etal.

Bret B Christensen, Eddieka B Christensen

Date

Code

User

8/16/2011

AFFD

SHELLIE

Fifth Affidavit of Julie

AFFD

SHELLIE

Fourth Affidavit of John M. McVicars (P)

Carl B. Kerrick

MOTN

SHELUE

Plaintiffs Motion to Enforce Final Judgment and
Brief (P)

Carl B. Kerrick

MISC

SHELLIE

Plaintiffs Ex Parte Application or, Alternatively,
Motion to Shorten Time for Hearing (P)

Carl B. Kerrick

NTHR

SHELLIE

Notice Of Hearing of Plaintiffs Motion to Shorten Carl B. Kerrick
Time for Hearing and Plaintiffs Motion to Enforce
Final Judgment (P) - Set on 8-23-11 at 11 :00
a.m.

MISC

JENNY

Defendants'
Contempt

NOTC

JENNY

Notice of Intent to Cross-Examine Julie McVicars Carl B. Kerrick
and John McVicars

BRFD

JENNY

Brief In Opposition to Plaintffs' Motion for
Contempt

Carl B. Kerrick

AFFD

JENNY

Affidavit of Dr. Bret B. Christensen in Opposition
to Moton for Contempt

Carl B. Kerrick

8/19/2011

MISC

TERESA

Defendants'
to Plaintiffs' Response Brief to Carl B. Kerrick
Defedants' Motion to Stay Enforcement of
Judgment
Appeal

8/22/2011

BRFD

JENNY

Plaintiffs' Reply to Defendants' Brief in Opposition Carl B. Kerrick
to Plaintiffs' Motion for

MOTN

JENNY

Defendant's Motion to Strike the Affidavits of John Carl B. Kerrick
M. McVicars and Julie McVicars

BRFD

JENNY

Defendant's Brief in
Affidavits

AFFD

JENNY

Second Affidavit of Dr. Bret B. Christensen in
Opposition to Motion for Contempt

Carl B. Kerrick

8/26/2011

NTAP

DEANNA

Amended Notice of

Carl B. Kerrick

9/212011

MISC

JENNY

Amended Final

Carl B. Kerrick

9/6/2011

SCRT

DEANNA

Supreme Court
- Second Amended
Notice of Appeal filed at the SC

Carl B. Kerrick

9/16/2011

MISC

JENNY

McVicars' Suggested Abatement Conditions

Carl B. Kerrick

9/19/2011

MISC

JENNY

Letter received (not filed) from Charles Brown re:
Christensen's Abatement Issues

Carl B. Kerrick

9/23/2011

BNDC

DEANNA

Bond Posted - Cash (Receipt 16159 Dated
9/23/2011 for 88.75)

Carl B. Kerrick

BONC

DEANNA

Condition of Bond Balance due clerk's record

Carl B. Kerrick

BNDC

DEANNA

Bond Posted Cash (Receipt 16454 Dated
9/29/2011 for 185.00)

Carl B. Kerrick

BONC

DEANNA

Condition of Bond Clerk's Record

Carl B. Kerrick

8/17/2011

9/29/2011

Judge
~v1cVicars

(P)

to Plaintiffs' Charge of

of Motion to Strike

Btill~STER DEAANl':JArONS Bond Converted to Other Party (Transaction
OF. CT
number 1551 dated 9/29/2011 amount 100.00)

RJ:::,(j

Carl B. Kerrick

Carl B. Kerrick

Carl B. Kerrick

Carl B. Kerrick

1~

Date: 1/10/2012

User: DEANNA

I District Court Nez Perce Count

Time: 10:56 AM
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Case: CV-2007-0001460 Current Judge: Carl B, Kerrick
John M McVicars, etal.

VS,

Bret B Christensen, etaL

John M McVicars, Julie McVicars vs, Bret B Christensen, Eddieka B Christensen
Date

Code

User

9/29/2011

BNDO

DEANNA

Bond Converted to Other Party (Transaction
number 1552 dated 9/29/2011 amount 185,00)

Carl B Kerrick

BNDO

DEANNA

Bond Converted to Other Party (Transaction
number 1553 dated 9/29/2011 amount 100,00)

Carl B, Kerrick

BNDO

DEANNA

Bond Converted to Other Party (Transaction
number 1554 dated 9/29/2011 amount 227,50)

Carl B, Kerrick

BNDO

DEANNA

Bond Converted to Other Party (Transaction
number 1555 dated 9/29/2011 amount 88.75)

Carl B, Kerrick

MISC

DEANNA

Converted bonds to pay for preparation of Clerk's Carl B, Kerrick
Record

NTSV

DEANNA

Notice Of Service of Clerk's Record and
Reporter's Transcript

Carl B, Kerrick

10/5/2011

ORDR

JENNY

Order Granting Motion to Stay Enforcement of
Judgment and Imposition of Abatement
Conditions During Interim Time Pending Appeal

Carl B, Kerrick

10/27/2011

MISC

DEANNA

Defendants/Appellants' Objection to Clerk's
Carl B. Kerrick
Record and Request to Add to, Delete From and
Correct the Same

NTHR

DEANNA

Notice Of Hearing

Carl B, Kerrick

10/28/2011

HRSC

DEANNA

Hearing Scheduled (Hearing 11/29/2011 09:00
AM)

Carl B. Kerrick

11/10/2011

SCRT

DEANNA

- Clerk's
Supreme Court
Record/Reporter's Transcript Suspended

Carl R Kerrick

11/22/2011

RESP

DEANNA

Plaintiffs/Respondents Response to
Defendants/Appellants to Objection to Clerk's
Record and Request to add to, delete from and
correct the same

Carl B, Kerrick

11/29/2011

ADVS

JENNY

Hearing result for Hearing scheduled on
11/29/2011 09:00 AM: Case Taken Under
Advisement Objection to the Clerk's Record

Carl B, Kerrick

DCHH

JENNY

District Court Hearing Held
Court Reporter: Nancy Towler
Number of Transcript Pages for this hearing
estimated: less than 100 pages

Carl B, Kerrick

MINE

JENNY

Minute Entry
Hearing type: Objection to Clerk's Record
Hearing date: 11/29/2011
Time: 9:31 am
Courtroom:
Court reporter: Nancy Towler
Minutes Clerk: JENNY
Tape Number: CTRM #1
RON LANDECK FOR PLAINTIFFS
CHARLES BROWN FOR DEFENDANTS

Carl B, Kerrick

SCRT

DEANNA

Supreme Court Receipt - Document filed at the
SC

Carl B. Kerrick

12/212011

REGISTER OF ACTIONS

Judge

\3

Date: 1/10/2012

Secon

Time: 10:56 AM

User: DEANNA
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ROA Report

Page 14 of 14

Case: CV-2007-0001460 Current Judge: Carl B. Kerrick
John M McVicars, eta!. vs. Bret B Christensen, etal.

John M McVicars, Julie McVicars vs. Bret B Christensen, Eddieka B Christensen
Date

Code

User

12/5/2011

DEOP

JENNY

Order on Defendants/Appellants' Objection to
Clerk's Record and Request to Add To, Delete
From, and Correct the Same

Carl B. Kerrick

12/22/2011

SCRT

DEANNA

Supreme Court Receipt - Clerk's Record and
Reporter's Transcript must be filed at SC by
January 16, 2012

Carl B. Kerrick

REGISTER OF ACTIONS

Judge

Garry W. Jones, ISBN 1254
JONES, BROW'ER & Ch,lLERY, P.L.L.c.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwjones(a!lewiston.com

IN THE DISTRlCT COlJRT OF
SECOi',TD JlJDICLh,l DISTRlCT OF THE
STATE OF IDAHO, IN ANTI FOR
COUNT'{ OF
PERCE
JOHN M. McVICARS and
McVICARS, husband and wife,
Plaintit-'fs,
vs.
BRET B. CHRISTENSEN and
EDDIEKA B. CHRISTENSEN,
and wife,
Defendants.

)
)

)
)
)
)
)
)
)
)
)
)

COMPL

INT

Fee Category:
Fee: $88.00

COME NOW, JOHN M. McVICt.,RS and JULIE McVICA.RS, the above-named plaintiffs,
<L'1d allege as follows:

COUNT I
1.

Plaintiffs, John M. McVicars and Julie McVicars, are husband and wife, are, and at

all times herein mentioned were, the owners of and residing on the follo\ving described real property

COMPLAINT

15

located in the County of Nez Perce, State ofIda.~o, to
the Southwest Quarter
A tract of land located in the Southwest
1I4SWl/4) of Section 23, TO\\rTIship 35 North, Range 5 West of the Boise Meridian,
more particularly described as follows:
of intersection of the south
Commencing at the stone monument marking the
of Richardson Avenue and the centerline of 1 Street, and said monument
beh"'1g the Northwest Comer of the Southwest Quarter of said Section
thence S.
44°02'25" East a distance of 1921.3
thence South 0°01' West a distance of
653.20 feet along the centerline of the County
TO THE
POINT OF
South 0°01'
of
BEGINNlNG; thence continue along said
651.04
to the South
of said
along said
distance of334.54 feet; thence North 0°01' East a distance of 651
334.54
to the centerline of said County Road and
also
Quarter
A tract of land located in the
23, TO\vTIship 35 North, Range 5 West
Perce County, Idaho, described as
Com..mencing at
stone monument
line
Richardson Avenue
being the Northwest comer
'25"
a distance
which is
653.20
thence
South to the Point

2.

That defendants, Bret B. Christensen

Eddieka B. Christensen, husband and \vife,

are, and at all times herein mentioned were, the O\vTIers of and residing on, real property adjacent to
the property owned by the plaintiffs a.'1d located in

Perce, State ofIdaho, and described in full in

Exhibit "A" attached hereto and by this reference incorporated herein.

3.

That in late November of 2005, the defendant, Bret B. Christensen, applied for a

siting permit from Nez Perce County for construction of a building purported to be for agricultural
uses. Such siting permit was subsequently issued by Nez Perce County.
COMPLAINT

2

I~

4.

In the spring of 2006, the defendants commenced construction of said

within approximately twenty feet of the plaintiffs'

lL11e and

close proxirrlity to the home

of the plaintiffs.

5.

Since the defendants indicated to the Nez Perce County that the building would be

used for agricultural uses, the building is exempt from

requirements of the County building

codes and Nez Perce County is not required to conduct inspections during the actual construction.

6.

The building constructed by the

height, 120

U\..L'-'HCJ.UUC.:>

\vidth and 260 feet in length,

1S

a

by steel beams. The components of the building were
Idaho,

approximate dimensions of

HV1.l- L.Ll

retardant

vua·J'-'U

from COVER-AlL

Idaho, and the foundation for said building was constructed

contractor employed

the defendants.

accompanied by

structural notes,

lS

notes provide

"primarily to safeguard against major structural
Further,

an

kit obtained

The

structural notes have

were designed

and loss of

damage."

directions for the preparation

concrete, and the reinforcing steel. Among the notes are recommendations
performed on the grOlL11d on which the building will

III

the foundation,
a

report be

constructed prior to actual construction and

that all footings shall extend a minimUlll of 30 inches below grade. Further, that additional special
inspectors be employed by the defendants for inspection of the work required by the structure notes.

7.

Rather than follow the instructions which accompanied the component kit, the

defendants failed to have a soils test performed, caused the building to be constructed with only an 8
inch slab poured abm:e the ground, and failed to employ special inspectors. As constructed, the
building does not have the structural integrity as originally designed. The building is subject to
COJ'v1PLAJ},rr
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collapse due to inadequate foundation. In the event of such collapse, there is a substantial risk that
the building including,

substantial

building will fall or be blown onto

8.

fabric of t.1J.e

the

plaintiffs'

and propeny.

The fabric cover of the defendants' building is not fire retardant. In the event of a
that the plaintiffs' horne will be significillitly damaged.

fire, there is substantial

9.

In addition to the failure to follow the structural notes for the construction of the

building, the defendants made no provision for rain gutters, thereby allowing
31,200 square

structure

LO

directly onto

rain falling on t.he

and not be diverted

water

further

the 8-inch
the

integrity of the

addition,

10.

of
drains

building

defendants regularly
rvrr,,",p,,",.

The

manure from the horses

rain water

health

onto

II.

a

defendants have
property, including

12.

horses in the area between the eastern side

of the defendants' actions set

paragraphs 7, 8, 9
LHF,LL.UCL~'.w.H

a building which
plaintiffs' home which is located

On or about June 13, 2007, plaintifts

threat of loss to

10 above,

plaintiffs'

feet of the building.

notice to the defendants to abate the

nuisance created by the defendants' acts. However, defendants failed and refused and continue to
fail and refuse to do so.

CO:MPLA.Ii\TT
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13.

That the building constructed by the defendants h'1 an obstruction to the free use of
and property.

the plaintiffs' property so as to interfere with the comfortable enjoyment

14.

Plaintiffs have no adequate remedy at law or otherwise

the injlh')1 or damage

caused by the defendants' acts.

15.

Plaintiffs will suffer lrn:D3J~able harm, damage and injury unless the acts and conduct

of the defendants described above are enjoined.

16.

injuries and

conduct complained

by the plah'1tiffs

UU1UU,Sv0

greatlv-'

~

hardship to the

the continuation of the
the abatement of the

conduct complah'1ed of herein.

l7.

The only action that

abate the private

herein created by

defendants

is the dismantling of their

] 8.

That plaintiffs have employed Garry W. Jones

Law offices of Jones, Brower &

Callery, P.L.L.c., duly licensed to practice law in the State ofIdaho, to prosecute this action and are
entitled to costs and a reasonable attorney fee. That plaintiffs are informed that $3,500.00 is a
reasonable attomey's fee if this action is uncontested,

an additional reasonable fee to be

charged if this action is contested. That plaintiffs' are entitled to attorney fees pursuant to Idaho
Code Sections 12-120 and 12-121.

COUNT II
19.

The plaintiffs re-allege the allegations contained in paragraphs 1-14 and paragraph

18 above.
COMPLAINT

5

20.

The siting pennit issued by Nez Perce County to the defendant was based upon

the representation

Christensen that the property would be used for

the defendant,

agricultural uses. However, since completion of the construction of said building, the defendants
have on several occasions

not constitute agricultural use

allowed based upon

should not

adherence

the building for public purposes to-wit, horse events including

lessons. Such uses

commercial

21.

UCLU,U.A..'U.

Had the defendants
the defendants

would have been required. That the

~n.'~"_''-''

application for a

that the building \vould

used

thereby
pennit.

public purposes,

restrictions of the Nez Perce
U\-L'-'U\"iUU

Ordinance

use of the building

that it was constructed without adherence to the

zomng

Perce County.

required by

22.

Code as

That the use of the building

public purposes is a danger to

public for

following reasons:

COMPLA1J\:l'

a.

The building is unstructurally sound due to
defendants'
failure to construct the building in accordance with
building
specifications;

b.

The building has no restroom facilities;

c.

The building does not have a fire suppression system;

d.

The building has inadequate methods of ingress and egress in the
event of a fire.

e.

There is no provision for keeping rain water from mixing with
animal manure.
6

23.

Since the building constructed by the defendants poses a safety risk to the public,

ti?e defendants should be enjoined from allowing the continued use of the building by the general
public.

24.

That the plaintiffs have complained to Nez Perce County regarding the

defendants' use of the building, pointing out

actual uses as opposed to

uses the

defendants indicated in their initial application. Despite such contact by the plaintiffs to Nez
Perce County, Nez Perce County has taken no action other than to inform the defendants that the
property cannot be used in a manner in such it is being used. No citations have been issued.

25.

By the general public's continued use of the building, the likelihood of damages

to the plaintiffs' property and diminishes the plaintiffs' use of their propelty.

COUNT III
26.

Plaintiffs reallege the allegations contained in paragraphs 1-l3 and paragraph 18

27.

That as a result of the defendants' actions, the property of plaintiffs has been

above.

diwinished in value by an amount in excess of $10,000, the exact amount of such damages to be
determined at triaL

COMPUJNT
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\VlffiREFORE, plaintiffs request:
1.

That the defendants be required to abate the nuisance by being ordered to dismantle

the building constructed on defendants' property.

2.

That the defendants be permanently enjoined from maintaining the non-farm uses

presently being conducted in the building located on the defendants' property.

3.

That the plaintiffs be awarded damages in an amount in excess of

0,000 to be

determined at trial.

4.

For a reasonable attorney's

$3,500.00,

this action is unconteste~

an

additional reasonable fee to be charged if this action is contested.

5.
court deems .

That the plaintiffs be awarded costs of suit and such other and further relief
and equitable.

DATED this If-day of July, 2007.
JONES, BROW"ER & CALLERY, P.L.L.c.

COMPLAJNT
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the

STATE OF IDAHO

)
: ss
County of Nez Perce )
JOHN M. McVICA...TZS and JULIE McVICARS, being fIrst duly sworn on oath, depose and
say:
That they are the plaintiffs in the above-entitled action; that they have read the foregoing
Complaint, know the contents therein,

that the allegations therein made are true as

believes.

of July, 2007.

My COII1lDission expires ---""=--_ _--"-_--'-

EXHIBIT 'j\'
Page 1
SITUATE IN

~~Z

PERCE COUNTY, STATE OF

ID~EO

TO WIT:

That part of the Southwest Quarter of Secti'on 23 Township 35
North, Range 5 West of the Boise Meridian, records of Nez Perce
County, Idaho; described as follows:
t

at a point lying South 44"02'25" East a distance of
l.3
and South 89°36 West a distaDce of 334.4 feet from
the Northwest corner of the Southwest Quarter of Section 23,
Township 35 North,
5 West of the Boise Meridian, said point
being THE POINT OF BEGINNING; thence South DOOl' West a distance'
of 1,300.91 feet and West a distance of l67.6
and North
0°01' East a distance of l, 299" 74 feet to the
line of the
County Road; thence North 89°36' East
the South line of the
County Road a distance of 167.6
to TF~ POINT OF BEGINNING .
1

.A.ND ALSO
A tract of
Quarter of
Boise
follows:

Southwest Quarter of the Southwest
35 North, Range 5 West of the
of Nez Perce County, Idaho; described as

Commencing at the stone monument
the point of
intersection of the South line of
Avenue and the
centerline of lath Street, said monument also
the Northwest
corner of the Southwest
of Sect
23; thence South
44°02'25" East 'a
of 1,921.3 feet which is the TRUE POINT
OF BEGI~NINGi thence South OOOl' West a
653.20 feet;
thence West a distance of 334.54 feet; thence North OOOl' East a
distance of 653.20 feet to the centerl
·of the County Roadi
thence East
centerline a
of 334.54 feet to
THE POINT OF BEGI~NING.
EXCEPTING

Th~REFROM:

Commencing at the stone monument marking the point of
intersection of the South line of Richardson Avenue and the
centerline of lBth street, said monument also being the Northwest
corner of the Southwest Quarter of Section 23; thence South
44°02 ' 25 11 East a distance of 1,921.3 reet; thence South DOOl'
West a distance of 653.20 feet which is the TRUE POINT OF
BEGINNING; thence West a distance of 102 feet; thence North a
distance of 11. 0'0 feet; thence East a distance of 102 feet;
thence South to the POINT OF BEGINNING.
f.

ALSO EXCEPTING that portion lying within

County Road.

AND ALSO EXCEPTING that portion of Lower Tammany Creek Road (FAS
4754) as conveyed by William Vern McCann,
and Judith Anne
~cCann, husband and wife to Nez Perce County, Idaho, recorded
'October 25, 1984 under Instrument No. 481615, records of Nez
Perce County, Idaho.

Jr.
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stt

Charles A. Brown
Attorney at
324 Main Street
P.O. Box 1
Lewiston,ID 83501
208-746-9947
208-746-5886 (fax)
CharlesABrown@cableone.net
ISB # 21
Attorney for Defendants.
DISTRICT COURT OF THE SECONl) ,TIJDICIAL DISTRICT OF
STATE OF
IN AND FOR THE COUNTY OF
PERCE

JOHN M. McVICARS and JULIE
McYlCARS, husband and wife,
Plaintiffs,
v.

BRET
CHRISTENSEN and
EDDIEKA B. CHRISTENSEN, husband
and wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 07-01460

ANSWcRTOCOMPLMNT

COIvfE NOW the defendants, BRET B. CHRISTENSEN and EDDIEKA B.
CHRISTENSEN, by and through their counsel of record, Charles A. Brown, and hereby answer the
allegations contained in plaintiffs' Complaint as follows:
COUNT!
I
The defendants above-named hereby admit the allegations contained in paragraph 1
of plaintiffs' Complaint.

Charles A. Brov.-TI, Esq.

P.O. Box 12251324 Main St.

Al\JSw'ER TO COMPLMNT

1

Lewiston, Idaho 83501
208-746-9947/208-746-5886 (fax)

~0
.

.

II
The defendants above-named hereby admit

allegations contained in paragraph 2

of plaintiffs' Complaint.
III

The defendants above-named hereby admit the allegations contained in paragraph 3
of plaintiffs' Complaint.
IV

The defendants above-named
building

admit that

commenced construction ofthe

question, in the spring of 2006, and deny all other UH'~F,'-<'HJH"" contained in paragraph 4

of the plaintiffs' Complaint.

V
The defendants above-named

that the building is
admit

requirements of the county building codes.
as to what uses they were going to make of the building and

'-""'~LUIJ

from the

did inform the county

the county deemed said uses to be

permissible uses. All other allegations set forth in paragraph 5 of

plaintiffs' Complaint are

denied.
VI

Paragraph 6 sets
correct that the components

approximate dimensions of the building in question and it is
building were purchased from COVER-ALL Buildings, and that

the foundation for said building was constructed on-site by an mClep,enC1erlt contractor employed by
the defendants. All other allegations contained therein appear to be argument or partial references
and, thus, the remaining portion of paragraph 6 of the plaintiffs' Complaint is hereby denied.

The defendants above-named hereby deny the allegations contained in paragraph 7
of the plaintiffs' Complaint.
VIII

The defendants above-named hereby deny the allegations contained in paragraph 8
of the plaintiffs' Complaint.

ANSWER TO COMPLAINT
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Charles A. Brown, Esq.
P.O. Box 12251324 Main St.
Lewiston, Idaho 83501
208-746-9947/20&-746-5886 (fax)

~

h

IX
The defendants above-named deny the allegations contained in paragraph 9 of the
plaintiffs' Complaint.

x
The defendants above-named deny the allegations contahied

paragraph 10 of the

plaintiffs' Complaint.

XI
The defendants above-named deny the allegations contained in paragraph 11 of the
plaintiffs' Complaint.

XII
The defendants above-named deny the allegations contained in paragraph 12 of the
plaintiffs' Complaint. The plaintiffs did wTite a letter dated June 13,2007.
said

characterization

is demed.

XIII
The defendants above-named deny the allegations contained in paragraph 13 of the
plaintiffs' Complaint.

XIV
The defendants above-named deny the allegations contained

paragraph

ofthe

plaintiffs' Complaint.

XV
The defendants above-named deny the allegations contained in paragraph 15 of the
plaintiffs' Complaint.
XVI
The defendants above-named deny the allegations contained in paragraph 16 of the
plaintiffs' Complaint.
XVII
The defendants above-named deny the allegations contained in paragraph 17 of the
plaintiffs' Complaint.

.A-NSWER TO COMPLAINT
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CharJes AM Brown, Esq.
P.O. Box 1225/324 Main St.
Lewiston. Idaho 83501
208-746-9947/208-746-5886 (fax)

~l
,

.

XVIII
The defendants above-named deny the allegations contained in paragraph 18 of the
plaintiffs' Complaint.

COUNT II

XIV
The defendants above-named admit/deny, as set forth above, the allegations contained
in paragraph 19 of the plaintiffs' Complaint.

xx
The defendants above-named deny the allegations contained in paragraph 20 of the
plaintiffs' Complaint.

XXl
The defendants above-named deny the allegations contained in paragraph 21 of the
plaintiffs' Complaint.

xxn
The defendants above-named deny the allegations contained in paragraph 22 of the
plaintiffs' Complaint.

XXIII
defendants above-named

allegations contained in paragraph

of the

plaintiffs' Complaint.

XXIV
defendants above-named admit that the plaintiffs have complained to Nez Perce
County officials, and it is also correct that

Perce County has taken no formal act or acts against

the defendfu'1ts in any manner, nor have any citations been issued. The remaining portion of
paragraph 24 of the plaintiffs' Complaint is denied in its entirety.

xxv
The defendants above-named deny the allegations contained in paragraph 25 of the
plaintiffs' Complaint.

Charles A. Brown, Esq.

P.O. Box 12251324 Main St.

ANSWtRTOCOM?L~~
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Lewiston, Idaho 83501
208-746-9947/208-746-5886 (fax)

~~
/

COUNT III
XXVI
defendants above-named admit!deny, as set forth above, the allegations contained
in paragraph 26 of the plaintiffs' Complaint.
XXVII
The defendants above-named deny the allegations contained in paragraph 27 of the
plaintiffs' Complaint
AFFIRlV1ATIVE DEFENSE
That the defendants reserve the right to amend this pleading to set forth affirmative
defenses once further discovery

proceeded.
COUNTERCLAIM

That the defendants reserve

amend t.his !-IH.,aU-JlLl,"" to set forth counterclaims

once further discovery has
the plaL11tiffs' Complaint and having
reserved their right to U..LL'~U~
respectfully pray

same

<-L~i"'HLVHL

affirmative defenses and/or counterclaims, the defendants

as follows:

The plaintiffs take nothing by

FIRST:

of their Complaint and their

Complaint be
attorney fees and costs pursuant to

defendants
Idaho Code sections 1

matter.

and 12-121 in having to

THIRD:

such other and

relief

Court deems just and equitable

in the premises.
DATED on this 21st day of August, 2007.

Charles A. Bro'wn
Attorney for Defendants

Charles A BrOv,l1, Esq.
PO Box 12251324 Main Sl

ANSWER TO COMPLAINT
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Lewiston. Idaho 83501
20&-746-99471208-746-5886 Cfax

(A

~

I, Charles

o
o

o

Brown, hereby certifj that a true

mailed by regular first class mail, and deposited
in the United States Post Office to:
sent by facsimile to:
sent by facsimiJe and mailed by regular flrst
class mail, deposited in the United States Post
Office to:
sent
Federal
overnight "p'nIP'-u

correct copy of the foregoing was:

Garry W. Jones, Esq.
746-9553
Jones, Brower & Callery, P.L.L.C.
1304 Idaho Street
Le\viston, ID 83501

hand delivered to:

on this 21st day of August, 2007.

Charles A. Brown! Esq.

P.O. Box 12251324 Main St.

Ac~SWER

TO COMPLAINT
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Lewiston, Idaho 83501
208·746-9947/208·746·5886 (fax'

RONALD J. LANTIECK, ISB No. 3001
RONALD J. LANDECK, P.c.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Plaintiffs

IN

SECOND JUDICLA,.L DISTRICT OF THE

DISTRICT CUURT OF

STATE OF IDAHO, IN ANTI FOR THE COUNTY

JOHN M. McVICARS and
McVICARS, husband and wife,
Plaintiffs,
vs.

)
)
)
)
)

N'EZ PERCE

CASE NO. CV 07 - 01460
PLAINTIFFS' MOTION TO
AMEND COMPLAINT ANTI BRIEF

)

BRET B. CHRISTENSEN and
EDDIEKA
CHRISTENSEN, husband
and wife,
Defendants.

)
)
)
)
)
)

MOTION
Plaintiffs, through counsel of record, and pursuant to LR.C.P. lea), 15(a), 17(a), 19(a)(1)
and 21 hereby move the Court for an order granting leave to amend their Complaint in the form
attached hereto as Exhibit A (changes are highlighted from original Complaint) (i) to join Bar
Double Dot Quarter Horses.LLC as a party defendant (ii) to allege additional facts related to the
fabric building's lack of structural integrity in support of Plaintiffs' existing nuisance claims against

PLAINTIFFS' MOTION FOR LEAVE TO AMENTI COMPLAINT A1--TD BRIEF -- 1
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Defendants and (iii) to allege additional facts related to Defendants' offensive and interfering uses
of Defendants' building and property in support

nuisance claims against

Defendants.

BRIEF
GROlJl',IDS
As grounds for this motion, Plaintiffs assert the following:
1.

The original Complaint alleges facts demonstrating that Defendants Christensen

have created private and public nuisances resulting from construction and use of an unsafe, fabric
building.
the filing of the

2.

have learned that Defendants

Christensen ("Christens ens") conduct business from their property and building in the name of Bar
Double Dot Quarter Horses.LLC, an Idaho limited liability company ("Bar Double Do1"), that is
owned wholly by Christensens, that

Double Dot may be

alter ego and/or

Dot and that Bar Double Dot may

Christensens' acts are attributed to

responsible for some or all of the acts and conduct alleged against Christens ens
3.

this action.

Since the filing of the Complaint, Plaintiffs have learned through their expert's

inspection of the building that

are additional facts related to the fabric building's lack of

structural integrity that support Plaintiffs'
4.

the entity

Since

filing

nuisance claims against Defendants.

Complaint, ClLristensens and/or Bar Double Dot have acted in

additional ways that are offensive to the senses and that interfere with Plaintiffs' comfortable
enjoyment of their life and property and support Plaintiffs' existing nuisance claims against
Defendants.

PLAINTIFFS' MOTION FOR LEAVE TO Al\1E~1) COMPLAIl\TT Al\1J) BRIEF -- 2

5.
Requests

Plaintiffs served Plaintiffs' Answers to Defendants' First Set of Interrogatories and
Production of Documents to Plaintiffs ("Plaintiffs' Discovery Answers") on May 9,

2008. In Plaintiffs Discovery Answers;
(i) Plaintiffs identified their structural engineer, Bryce Stapley, 3...11d provided a

SlliillIllliy

of

Mr. Stapley's opinions regarding the inadequate, unsafe structure of the fabric building, including
that the foundation is not sufficient to resist uplift or horizontal loads and does not meet the
building code required ~~0.c,,-U wind. Defendants also took

. Stapley's deposition on May 29,

2009, following Mr. Stapley's physical inspection of the fabric building the same day, and in his
deposition, Mr. Stapley, upon questioning from Defendants' counsel, stated:
But
of the foundation system that I
location of the anchor
bolts that I observed, brings me to the conclusion that the building would not safely
a wind uplift that could occur.
Deposition of Robert Bryce Stapley,
Charles A.
(ii)

SE, p. 29, L. 4-7 (attached as Exhibit B to Affidavit of

filed herein on October 15,2009), and
particularly in T"p<:n""cp to Interrogatory No. 15, but also in response to oL1}er

interrogatories and requests for production, provided detailed descriptions of Defendants' offensive
uses and uses that have interfered with Plaintiffs' comfortable enjoyment of their lives and property
in support of their nuisance claims, including offensive andlor excessive noise, lights, smell, sight,
dust and traffic, including that generated by the public in connection with commercial hay sales and
commercial equine activities, including horse shows, horse clinics and horse training. Plaintiffs'
Answers to Defendants' First Set of IntelTogatories and Requests for Production of Documents to
Plaintiffs, pp. 4-28, attached as Exhibit A to Affidavit of Julie McVicars filed herein on November
9,2009 (exhibits omitted, except page 1 of ExtJbit RFP No.2, Bryce Stapley letter to Garry Jones
dated December 3, 2007).

PLAINTIFFS' MOTION FOR LEAVE TO

i\ME~TI

COMPLAINT A1\TD BRIEF -- 3
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Plaintiffs have learned that Bar Double Dot is a separate and distinct legal entity owned by
Christensens and that conduct and actions described in Plaintiffs' Complaint allegedly performed
by CD..t'istensens may, in part, be attributable to conduct and actions performed by Bar Double Dot.

It is not apparent that any prejudice could result to Christensens by joining Bar Double Dot as a
defendant because

Christens ens own Bar Double

and the issues and facts remain the same.

See Tomlie Farms, Inc. v. JR. Simplot Company, Inc., 124 Idaho 607, 612-613, 862 P.2d 299,304305 (1993). Further, "I.R.c.P. I7(a), 19(a)(l) and 21 should be read not only just to allow, but the
require" the

a motion to join a

under circUt'TIstances where, as in the case at

there are common interests between the parties and no prejudice results. Holmes v. Henderson Oil,
102 Idaho 214, 116

7,

Christensens and Double
attributable to each
confusion as to ownerstLip

P.2d 1048, 1050

1051 (1

By granting the joinder,

Dot, owned by Christensens, each will answer for the conduct
acts by Cp.J1stensens, or
uses related to the

by the Holmes Court, "[n]o real purpose was served

of them, and, therefore, any
property will be avoided. As stated

denying the Dell Holmes motion to

substitute as party plaintiff the corporation the ownership of which was ostensibly his." Id. This
result (i.e. allowing substitution of a party) "goes to form, rather than substance" and is the proper
way to secure a "just result." Id. It is noted that LR.C.P. 17(a) "also provides for joinder of the real
party in interest .... " Id.
The Holmes Court provides further authority for granting joinder in this case in the
following:
As it appears to us, the confusion as to placement of the legal title to the
residence parcel would have been laid to rest by having both Dell Holmes

PLAll'nTFFS' MOTION FOR LEAVB TO A.MEND COMPLAINl ANTI BRJEF -- 4

and wife and Dell Holmes, Inc., as parties plaintiff and the action could have
proceeded, eventually resolving not only the ownership of the residence
parcel, but all other triable issues as well. Other provisions in our own rules
of civil procedure suggest that l.R.C.P. I7(a), 19(a)(1), and 21 should be
read not only just to allow, but to require, the granting of the Dell Holmes
motion. LR.C.P. lea) directs tl:lat "(t)hese rules shall be liberally constnled
to secure the just, speedy and inexpensive determination of every action and
proceeding." We noted in Sines v. Blaser, 98 Idaho 435, 566 P.2d 758
(1977), that LR.C.P. 1 was designed to further "our general policy of
providing (litigants their) day in court ... ," 98 Idaho at 437, 566 P.2d at 760,
and that the rule "is a constant reminder that the rules are to be liberally
construed,
a just result is always the ultimate goal to be accomplished."
98 Idaho at
566 P.2d at 762. Denying Del1 Holmes' motion to
substitute pru1:y plaintiff hardly served to perpetuate the policy of securing a
just speedy
determination.

Regarding the motion to amend the Complaint to include additional facts related to the
structural integrity of the fabric building and Defendants' offensive and interfering uses in support
of Plaintiffs'

=== nuisance claims against Defendants, it is iIl1portant to keep in mind that

Plaintiffs do not seek to assert additional claims in this action. The structural integrity of the
building has been previously put at issue by the Complaint. The requested amendment is for the
sole purpose of particularizing the allegations to reflect Mr. Stapley's expert opinion that he
rendered after being allowed access to the building a.l1d inspecting the building. There are no
surprises here as Defendants took Mr. Stapely's deposition iTl May, 2009. In effect, this
amendment is merely an effort to clarify the building safety issue that was plead in the Complaint
based upon information that has been obtained in discovery. It is also evident through the expert
affidavits submitted by Christens ens in support of their Motion for Summary Judgment that they

PLAIl\llFFS' MOTION FOR LEAVE TO AMEl\TD COMPLAlNl AND BRIEF -- 5

have already addressed these additional facts.

will not be prejudiced in any man.ner as

or denial ofleave to amend after a responsive pleading has been filed is a matter
"within the discretion of the trial court."
175,804

Canyon Racquetball v. First Nat., 119 Idaho 171,

900,904 (1991). " ... [L]eave

be freely given when justice so requires .... "

I.R. C.P. 15(a). In the interests of justice, courts favor liberal grants of leave to amend. Wiskstrom

v. North Idaho College, 111 Idaho 450, 453,
Idaho 101

158 (1986); Herrera v. Conner, 111

Based upon this

729 P .2d 1075 (Ct. Appt. 1

favors the just resolution of actions to
to amend

P.2d 1

the overriding policy that

litigants their "day in court,"

should be granted

related to hl:!e issue of building safety.

Complaint to clarify

As with the nuisance claims related to an unsafe building, the Complaint makes claims of
private and public nuisance arising from

lJ~''-ellUU'l1

alleges substantial risk of a fire.
manure.

the adverse impact from horse activity and
Ull\J.Hl.'S,

building, interferes

use of the building and property. Paragraph 8

Plaintiffs' cmuroirt

and, by implication, Defendants' use of the
enjoyment of their lives and property. Paragraphs

14, 15 and 16 refer to the acts fuld conduct of DefendanL Paragraphs 20 through 25 specifically
allege nuisance based upon public usage of the building. Plaintiffs' prayer for relief seeks an
injunction against "the non-farm uses presently being conducted on defendants' property."
Plaintiffs' Motion seeks to set forth facts that clarifY the public uses already complained of
in the Complaint. No new claims are made. No new legal issues are sought to be added to this
action. Plaintiffs have suffered more conduct by Defendfu'lts since the Complaint was :filed that has
interfered with the comfortable enjoyment oftheir lives and property. These facts are interrelated
with the factual allegations made by the Complaint and serve to clarifY those allegations.

PL~'TIFFS'

MOTION FOR LEAVE TO AMENTI COMPLAINT Al\TD BRIEF -- 6

2008, disclosed to

Plaintiffs, in discovery responses served on Defendants in
Defendants the same general facts

Plaintiffs request be made part of the Complaint.

Defenda.T1ts are not prejudiced by this amendment as Defendants have known for over 18 months of
these specific allegations related to

and health risks fuld the offensive and/or excessive noise,

lights, smell, sight, dust, and traffic generated by public activity, including Christensen's
commercial hay business and equine activities. These are the very "non-farm" activities that were
referred to generally in the Complaint. Defendants were also provided

discovery with a list of

persons with knowledge of these offensive uses. Defendants have had knowledge of these
allegations which relate directly to the nuisance claims that are
In

both abatement

Plaintiffs' existing

continuing conduct by Defendants.

in the
ongoing and

facts sought to be alleged by Plaintiffs' First Amended
same course of conduct that precipitated the

Complaint are relevant as a continuation of

Complaint. Moreover, proof of continued, offensive conduct is an

"JL,vU.Li

of Plaintiffs'

abatement remedy.
The rules are not designed to require multiple lawsuits to
the "rules shall be liberally construed to secure
every action and proceeding." LR.C.P. lea).

a dispute. To the contrary,

just, speedy and inexpensive determination of
this case, the Complaint complained of "non-farm"

uses, some in particular and some generally. Defendants have been on notice of Plaintiffs' nuisance
allegations pertaining to Defendants' conduct since the Complaint \vas filed and, more specifically,
since May, 2008 when Defendants, pursuant to Plaintiffs' answering Defendants' interrogatories,
were given a detailed, factual recitation of the uses that have been destroying the Plaintiffs' homelives.

PLAD\lTIFFS' MOTION FOR LEAVE TO
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Defendfults and Plaintiffs have both registered complaints about the other to law
enforcement personnel. These neighborly differences are familiar to both parties. There is no
prejudice to Defendants in this request for amendment. Id. Plaintiffs are entitled to have their "day
in court" as to all of these related, factual assertions. It is proper that the uses that allegedly
interfere with Plaintiffs' lives and property be heard at this time to secure a "just result." rd. See

Sines v. Blaser, 98 Idaho 435, 566 P.2d 758 (1977).
CONCLUSION
Plaintiffs respectfully request that the Court approve Plaintiffs' Motion to Amend
Complaint by order granting leave to amend Plaintiffs' Complaint, LR.C.P. lea), 15(a), l7(a)(,
19(a) (1 ) and 21, to join Bar Double Dot as a defendant, and allow additional facts to

asserted in

regard to t'le existing nuisa.Dce claims related to the safety of the building a.Dd Defendants' uses of
the building and property.
DATED this 9th day of November, 2009.
RONALD 1.

LA~'DECK

P.c.
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I hereby certify that on this 9th day of November, 2009, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:

CHARLES A. BROWN, ESQ.
P.O. BOX 1225
324 MAIN STREET
LEWISTON, ID 83501

[ ] u.s. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAtX (208) 322-4486
[ X]
Delivery
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RONALD 1. LANDECK, ISB No. 3001
RONALD 1. LANuECK, P.c.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208)
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
OF IDAHO, IN A1'.TO

JOHN M. McVICARS <Ll1d JULIE
McVICARS, husbfuld and wife,
Plaintiffs,

vs.
BRET B. CHRISTENSEN and
EDDIEKi\ B. CHRISTENSEN, husband
and wife, and BAR DOULBE DOT
QUARTER HORSES.LLC, an Idabo
limited liability company,
Defendants.

COUNTY OF N'EZ PERCE

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 07 - 01460
FIRST AlVIE:N'DED

COME NOW, JOHN M. McVICARS and JULIE McVICARS, the above-named plaintiffs,
and allege as follows:

COUNT I
L

Plaintiffs, John M. McVicars and Julie McVicars, are husband and wife, are, and at

all times herein mentioned were, the owners of and residing on the following described real

nT'.

J?L~INTIFF' MOTIQNFOR LEAVE TO i\'MEND COMPLAINT AND B~BITA
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I

property located

the County of Nez

State ofIdlli1-ro, to wit:

land located in the Southwest qUlli1:er of the Southwest Quarter (SW
1/4S\Vl/4) of Section 23, Township 35 North, Range 5 West ofthe Boise Meridian,
more particularly described as follows:
A tract

Commencing at the stone monument marking the point of intersection of the south
and said monument also
line Richardson Avenue and the centerline of 18 rh
being the Northwest Comer of the Southwest Quarter of said Section 23; thence S.
44°02'25" East a distance of 1921.3 feet; thence South 0°01' West a distance of
653.20 feet along the centerline of the COli.l1ty Road TO THE TRUE POINT OF
BEGI1\T}..'1NG; thence continue along said centerline South 0°01' West a distance of
651.04 feet to the South
of said Section 23;
along said South line VIest a
distance of 334.54 feet; thence Nort.~ 0°01'
a distance of 651.04 feet thence
East 334.54 feet to the centerline of said County Road and THE TRUE POINT OF
BEGI1\'NING; and also
A tract ofIand located in the Southwest Quarter of the Southwest Quarter of Section
23, Township 35 North,
5 West of the Boise Meridian,
Records of
Nez Perce County, Idaho, described as follows:
Commencing at the stone monument marking the point of intersection of the South
line of Richardson Avenue and
centerline of 18rh Street, said monument also
being the Northwest corner
the Southwest Quarter of Section 23; thence South
44°02'25" East a distance of 1921.3 feet; thence South 0°01' West a distance of
653.20 feet, which is the True Point of Beginning; thence West a distance of 102
thence North a distance of 11
feet; thence
a distance of 102 feet; thence
South to the
of Beginning.
2.

That defendants, Bret B. Christensen and Eddieka B. Christensen, husband and

wife, are, and at all times herein mentioned were, the owners of and residing on, real property
adjacent to the property owned by the plaintiffs and located in Nez Perce, State of Idaho, and
described in full in Exhibit "A" attached hereto and by this reference incorporated herein.

2.1

That defendant Bar Double Dot Quarter Horses.LLC, an Idaho limited liability

company ("Bar Double Dot"), is, and at all times mentioned herein, on information and belief, was
owned by defendants Christensen and/or was the aiter ego of defendants Christensen and/or owned
the fabric building constructed on defendants' real property and/or used defendants' real property
and building in the manner complained of herein about defendants Christensen, such that some or
PLAINTIFF' MOTION FOR LEAVE TO AMEND COMPLAINT AND BRIEF
__
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all of the allegations

this Complaint

UF',',UU,Je

defendants' Christensen are, on information and

belief, allegations that apply and/or are attributed,
3.

to Bar Double Dot.

whole or

That in late November of 2005, the defendant, Bret B. Christensen, applied for a

siting permit from Nez Perce County for construction of a building purported to be for agricultural
by Nez Perce County.

uses. Such siting permit was subsequently

In the spring of 2006,

4.

defendants commenced construction of said building
property line and

within approximately twenty feet of the

proximity to the home

of the plaintiffs.

Smce the defendants

5.

Perce County is not

in height, 120 feet

to conduct inspections during the

building would be
County building
constructi on.

defendants has approximate dimensions of 50 feet

building

6.

to the Nez Perce County that

building is exempt from the requirements of

used for agricultural uses,
codes

U1UlvUlvU

width and

length,

IS

a

retardant fabric building

supported by steel beams. The components of the building \vere purchased from COVER-ALL
Buildings of Idaho, Eagle, Id(Ll}o,

the foundation for said building was constructed on-site by an

independent contractor employed

the oelemlants The component kit obtained by the defendants

is accompanied by specific structural notes, which structural notes provide that they were designed
"primarily to safeguard against major structural dan1age and loss of life, not to limit damage."
Further, the general structural notes have specific directions for the preparation of the foundation,
concrete, and the reinforcing steeL Among the notes are recommendations that a soils report be
performed on the ground on which

building will be constructed prior to actual construction and

that all footings shall extend a minimum of 30 inches below grade. Further, that additional special
h'1Spectors be employed by the defendants for inspection ofthe work required by the structure notes .

. 2LAJNTIFF' MOTION FOR LEAVE TO ~MI,:ND COMPLAINT AND BRIEF
l...I

J:. ..L.l.'I",.1..J ~

.L

..-......-.__

__

__

--

.J

the instructions which accompanied the component kit, the

Rather than

'7

I.

defendants failed to have a soils test performed, caused the building to be constructed with only an
8 inch slab poured above the ground, and failed to employ special inspectors. As constructed, the
building does not have the structural integrity as originally designed. The building is subject to
collapse due to inadequate foundation. In the event of such collapse, there is a substantial risk that
substantial portions of the building including, but not limited to,

non-fire retardant fabric of the

building will fall or be blown onto the plaintiffs' home and property.

7.1

The building and its foundation will not safely resist the uplift and horizontal loads

shown on the building plans. Further, the building and the foundation will not safely resist the
required wind loads under building codes.

defendants' building is not fire retardant. In the event of a

The fabric cover

8.

fire, there is substantial risk that the plaintiffs' home will be significantly damaged.

9.

In addition to the failure to follow the structural notes for the construction of the

building,

defendants made no provision for rain gutters, thereby allowing all rain falling on the

31,200 square foot structure to drain directly onto the ground and not be diverted from the 8-inch
slab supporting the building.

accumulation of water from rain will further weaken the structural

integrity of the building.

In addition, the defendants regularly stall horses in the area between the eastern side

10.

of their building and plaintiffs' property. The mixture of manure from the horses and the rain water
drains off onto plaintiffs' property thereby causing a significant health hazard.

In addition, the defendants, beginning in 2007

10.1

to the present, have purchased

hay wholesale from third-party sources, stored large amounts of hay in the fabric building, none of
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A

which was

on defundlli'1ts' real property, and have conducted a commercial, retail hay sale

business from the fabric

~U'~H'."",

which involves much vehicular activity by the public, in violation

of said siting permit and applicable building, life safety and fire codes.

10.2

In addition, the defendants, to the

training and horse show
equine activity by the

10.3

their

in violation of applicable building, life safety and fire codes.

behind plaintiffs' home.

addition, defendants' uses of defendants' property and the fabric building have
to the senses because of excessive

continuously been
generated by

from the fabric building, wpich involves much vehicular and

In addition, defendants have continuously piled junk and manure and, since 2008,

maintained a pig sty

10.4

u-J'-Uv,h-'

have operated a public commercial horse

uses

dust, noise, lights and odor

such offensive uses have denied plaintiffs the comfortable enjoyment of

and property.

11.

a result of the defendants' actions set forth in paragraphs 7, 8, 9 lli'1d 10 above,

the defendants have constructed a building which poses significant threat of

to the plaintiffs'

property, including the plaL'1tiffs' home \vt~ch is located within 100 feet of the building.

12.

On or about June 13, 2007, plaintiffs gave notice to

defendants to abate the

nuisance created by the defendants' acts. However, defendants failed and refused and continue to
fail and refuse to do so.

13.

That the building constructed by the defendants is an obstruction to the free use of

the plaintiffs' property so as to interfere with the comfortable enjoyment of their lives and property.
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14.

Plaintiffs have no adequate remedy at law or otherwise for the injury or damage

caused by the defendants' acts.

15.

Plaintiffs will suffer irreparable harm, damage and mJury unless the acts and

conduct of the defendants described above are enjoined.

and damages suffered by the plaintiffs from the continuation of the

16.

conduct complained

greatly outweigh any hardship to the defendants by the abatement of the

conduct complained of herein.

17.

The

that will abate the private nuisance herein created by the defendants

is the dismantling of their building.

18.

the Law offices of

That plaintiffs have employed Garry W.

& Callery, P.L.L.e., duly licensed to practice law

State

Brower

Idaho, to prosecute this action and

are entitled to costs and a reasonable attorney fee. TIlat plaintiffs are informed that $3,500.00 is a
reasonable attorney's fee if this action is uncontested, with an additional

to be

charged if this action is contested. That plaintiffs' are entitled to attorney fees pursua.'1t to Idaho
Code Sections 12-120 and 12-121.

COUNT II
19.

TIle plaintiffs re-allege the allegations contained m paragraphs 1-18 above,

including any subparagraphs thereof
20.

The siting permit issued by Nez Perce County to the defendant was based upon

the representation of the defendant, Brett Christensen that the property would be used for
agricultural uses. However, since completion of the construction of said building, the defendants
have on several occasions utilized the building for public purposes to-wit, horse events including
. ~.
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commercial riding lessons. Such uses do not constitute agricultural use and construction thereby
should not have been allowed based upon the defendants' application for a siting permit.

20.1

In addition, the defendants have operated and continue to operate a public,

commercial, retail
21.

business from the fabric building.

Had the defendants indicated that

building would be used for public purposes,

adherence by the defenda.'1ts with further restrictions
would have been required. That the defendants use
zoning ordinances
required by Nez

22.

Nez

County Zoning Ordinance

building constitutes a violation of

that it was constructed without adherence to

Uniform Building Code as

County.

That the use of the

for public

r\111'r\{\QPQ

is a danger to the public for the

following reasons:
a.

b.

is unstructurally sound due to the defendants'
to construct the building accordance with the building
specifications
in accordcll1ce with applicable building, fire
and safety codes;
no restroom facilities:

c.

The building does not have a

suppression system;

d.

The building has inadequate methods of ingress and egress in the
event of a fire.

e.

There is no provision for keeping rain water from mixing with
animal manure.

PLAINTIFF' MOTION FOR LEAVE TO AMEND COJ\1PLAINT AND BRIEF

23.

Since the building constructed by the defendants poses a safety risk to the public,

the defendants should be enjoined from allowing the continued use of the building by the general
public.

24.

That the plaintiffs have complained to Nez Perce County regarding the

defendants' use of the building, pointing out the actual uses as opposed to the uses the defendants
indicated in their initial application. Despite such contact by the plaintiffs to

Perce County,

Nez Perce County has taken no action other than to inform the defendants that the property
used. No citations have

cannot be used in a mar..ner in such it is

24.1

issued.

Defendants have, after being notified in 2009 by

commercial hay sales are not allowed from the building, applied to
conditional use permit to conduct defendants' presently unlawful,

Perce County that
Perce County for a

VVJ'UULL'-'lc

retail hay sale

business from the fabric building. Although their application is in process, defendants have not
ceased operation of this commercial business.

25.

By the general public's continued use of the building, the likelihood of damages

to the plaintiffs' property increases and dLTllinishes the plaintiffs' use of their property.

COUNT III
26.

Plaintiffs reallege the allegations contained in paragraphs 1-25 above, including any

subparagraphs thereof.

PLAINTIFF' MOTION FOR LEAVE TO i\-L\1END COMPLAINT AND BRIEF
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in value

actions, the property of plaintiffs has been

an amount in excess of $10,000, the exact amount of such damages to be

determined at trial.

VvTIEREFORE, plaintiffs request:
1.

That the defendants be required to abate the nuisance by being ordered to dismantle

the building constructed on defendants' property.

2.

That the defendants be permanently enjoined from maintaining nuisances set forth
that have

including

3.

conducted

the fabric building mId on the defendants' property,

such public uses.

That the plaintiffs be awarded damages in an amount in excess of $10,000 to be

determined at trial.

A
.,-.

a reasonable

ClTTr,rnp"u

reasonable fee to be

5.

fee of $3,500.00, if this action is uncontested, 'With an

if this action is contested.

That the plaintiffs be awarded costs of suit and such other and further reiiefthat the

court deems just and equitable.

DATED this 9th day of November, 2009.
RONALD 1. LAl\1)ECK, P.c.

Ronald 1. Landeck
Attorneys for Plaintiffs

P~
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I hereby certify that on this _ _ day

. 20

-------~

. I caused a true and

~

correct copy of this document to be served on the following individual in the manner indicated
below:

] U.S. Mail
] Federal Express Standard Overnight Mail
] FAtX (208) 322-4486

CHA.RLES A. BROWN, ESQ.
P.O, BOX 1225
324 MAIN STREET
LEWISTON, ID 83501

Ronald J, Landeck

OFIDAHO
County of Latah

)
): ss
)

Julie MeVicars, being first
above-entitled action; that she has

swomon

deposes and

that she is a Plaintiff in the

the foregoing First Amended Complaint, and that the

contents thereof are true to the best of her information and belief.

Julie McVicars

SUBSCRIBED and SWO.Rl"J to before me this _ _ day of _ _ _ _ _ _ _ __
20

Notary Public i.n and for the State ofIdaho
My commission Av''''r'''', _ _ _ _ _ _ _ _ _ __
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RONALD J. LANuECK, ISB No. 3001
RONALD J. LAN'DECK,
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Plaintiffs

IN THE DISTRlCT COURT OF THE SECOl'l'D JUDICLt\L DISTRlCT
OF THE STATE OF IDAHO, IN

JOHN M. MCVICARS AND
MCVICARS, husband
wife,
Plaintiffs,
vs.
BRET B. CHRlSTENSEN ANn EDDIEKA
CHRISTENSEN, husband fu'1d wife,
Defendants.

OF NEZ PERCE

FOR
)
)
)
)
)
)
)
)
)
)
)
)

Case

CV 07 - 01460

AFFIDAVIT OF JULIE
l\1cVICARS

----------------------------- )
STATE OF IDAHO )
) ss.
County of Latah
)
Julie McVicars, upon oath, deposes and says:
1. I am over eighteen (18) years of age and make this affidavit upon my personal
knowledge.

SECONu AFFIDAVIT OF JULIE McVICARS-- 1
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I have read Plaintiffs' Motion for Leave to Amend Complaint and Brief and the facts
on pages 2

3

are true and correct to the best of my knowledge.

3. Attached to this Affidavit is a true and correct copy of Plaintiffs' Answers to
Defendants First Set ofInterrogatories and Requests for Production of Documents to Plaintiffs
with exhibits omitted, expect page 1 of Exhibit RFP no. 2, Bryce Stapley letter to Garry Jones
dated December 3, 2007.
The above statements are true and correct to
Dated this

best of my knowledge and belief

day of November, 2009.

SUBSCRIBED AND SWORN TO before me this 9th day of November, 2009.

My commission

I hereby certify
on this 9th day of November, 2009, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:

CHA~RLES A. BRO\'VN, ESQ.
P.O. BOX 1225
324 MAIN STREET
LEWISTON, ID 83501

[ ] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 746-5886
[ X] Hand Delivery
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RONALD 1. LA.NDECK ISB No. 3001
LAJ,,1)ECK WESTBERG, Ju1)GE & GRAJiA.V1, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF

OF

JOHN M. McVICARS
JULIE
McVICARS, husband and
Plaintiffs,
vs.

and wife,
Defendants.

SECOt-.TO JUDICIAL DISTRICT OF THE

IN Pu~'DFOR

)
)
)
)
)
)
)
)
)
)
)
)

COUNTY OF NEZ

CASE NO. CV 07 01460
PLAINTIFFS' A.'NSWERS TO
DEFENDANTS' FIRST SET OF
INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS
TO PLAINTIFF

All responses are made without waiver of and subject to the objections stated herem.
Some information provided and documents produced may be protected from discovery by relevant
privileges and confidentiality, or may otherwise be objectionable. Said information and documents
are produced for the limited and specific purposes of these discovery responses, and said privileges

and objections are not waived for any other purpose and are specifically not waived for any other
purpose within this litigation.
p.~'3

a general response to all of the Interrogatories, Plaintiffs directs Defendants to

SEC01-JD AFFIDAVIT OF JULIE Mc VICARS

~C'
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1

information that remains in Defenda.'1ts' control or is more readily and reasonably obtainable by
Defendants than Plaintiffs.

RESPONSES TO INTERROGATORIES

INTERROGATORY NO.1: State the names, addresses and telephone numbers of each
and every person who has any knowledge or purports to have any knowledge of the facts of this
case. By this interrogatory we seek names, addresses, and telephone numbers of all witnesses who
have any knowledge of any fact pertinent to this matter.
Al~SVVER:

Plaintiffs reserve the right to rely upon expert testimony of any \vitnesses identified in
Defendants' v,ritness lists.

1.

John MeVicars
29978 TIliessen Road
Lewiston, ID 83501
(208) 746-8196
Julie McVicars
29978 Thiessen Road
Lewiston, ID 83501
(208) 746-8196
Will Lamb
Grand Bea Lane
Lewiston, Idaho 83501

Bryce Stapley
8701 W. Hackamore Dr.
Boise, ID 83709
(208) 375-8240
(208) 375-8257
Jennifer Menegas
Colwell Tomlinson
325 Main Street
Lev.iston, ID 83501
(208) 746-7400
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Pat Rockefeller
Nez Perce County Building L'1spector
Brammer Builcli.T1g
Lewiston, ID 83501
Brian Rusche
Lewiston, ID 83501
Sandy Lee
Lewiston Morning Tribune
Lewiston, ID 83501
J er,na Darnell
1056 Ripon
Lewiston, ID 83501
Mary Nitzi
AlLmon Drive
Lewiston, ID 83501
Nancy Hake
(street address unknOVvTI)
Spokane, WA
Brett B. lli-istensen
Eddieka B. Christensen
Little
378 Shiloh Drive
Lewiston, ID 83501
(208) 798-1549
Dee Pickett
Cover-All Buildings ofIdaho
Eagle, Idaho
(208) 794-4096
Dan Spickler
Jennifer Douglas
Nez Perce County Prosecuting Attorney Office
P.O. Box 1267
Lewiston, ID 83501
(208) 799-3073

Records Clerk
Nez Perce County Sheriff
Nez Perce County
Lewiston, ID 83501
David R!lSt~h~k-J::e, DvM
th
2334 5 Avenue
Clarkston, WA 99403
(509) 758-0955
Dee Canning
34368 Vollmer Road
ID 83501
Karen and Jim Parvin
30300 Rosenkrantz Road
Le\';iston, ID 83843
Unknmvn members of the public who use or have used Defendants' horse
arena.
Unknown employees working at Defendants' horse arena.
List the names, addresses, official titles, if any, and other
identification of all Vvitnesses, including expert
upon to testit-'j in support of your claim

it is contemplated will be caHed
state for each

action,

listed:

A.

What facts said witness is expected to

B.

Identify with the name

C.

What date or dates does said witness possess knowledge;

D.

Did said witness give a statement to anyone concerning this matter and to whom

VVJ.iv'-'UliU,"-,

the matters herein;

the said witness's present employer;

was said statement given;
E.

Set forth the witness's education background.

ANSWER: At this preSent time, it has not been detennined who \\1i11 be witnesses in this
matter. This interrogatory will be supplemented as those detenninations are made. As to expert
witnesses, see Answer to Interrogatory No.3. As to those witnesses we presently contemplate will
be called as non-expert witnesses, Plaintiffs respond as follows:

S5

John McVicars
A.
As to facts relevant to all claims in tIns action.
B.
Self-employed contractor.
e. Possessed relevant knowledge since 1991.
Mr. McVicars statements have been made to Defendants, and City of
D.
Nez Perce Counr.j officials~
Lewiston,
school graduate, plus over 35-years in ti\e construction industry.
Julie McVicars
A.
As to all facts relevant to claims in t1ris action.
B.
Not applicable.
e. Possessed relevant knowledge
D.
Mrs. McVicars statements
Lewiston
Nez Perce County officials.
E.
school graduate

condition of Defendants' horse arena and
B.

e.

D.

arena was constructed.

UnknOV,lll.

of use, impact and condition of Defendants'

arena

1m,..,,,,,, on Plaintiffs' property value.
B.

e.

D.

Same as set forth above.
2007.
=C<l"Vll~-URFP No.2.

E.

A.

B.
C.
D.
E.

As to permitting process, permits issued and applicable statutes, ordinances,
codes ru'1d regulations pertaining to Defendants' construction and use of
horse arena and as to public use of horse arena.
Same as set forth above.
Since approximately early 2006.
No.

Unknown.

Brian Rusche
A.
As to discussions including Plaintiffs and City and County officials at time
Defendants' horse arena was constructed relating to permitting and use of
building.
B.
Same as above.

D
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D.

B.

e.

D.

A.
B.

e.

D.

Since approximately early 2006.
No.
Unknown.

officials regarding use and condition of Defendants' horse arena and its
impact on Plaintiffs and their property and as to public use of horse arena.
Same as above.
Since Spring 2006.
No, but she wrote a newspaper article.
Unknown.

As to observations of use,
and surroundings.
Same as above.
Spring 2006.
No.
Nigh school graduate.

.L·u.",-,,,,-,vI-

and condition of Defendants' horse arena

Mary Nitzi
A.
As to observations of use, lll1flact and condition of Defendants' horse arena
and surroundings.
B.
Same as above.
Since Spring 2006.
D.
E.
school graduate.

e.

Nancy Hake
A.
As to observations of use, impact and condition of Defendants' horse arena
and surroundings.
B.
as above.
C.
Since Spring 2006.
D.
No.
E.
Nigh school graduate.
Brett B. Cbistensen
Eddieka B. Christensen
A.
As to facts relevant to all claims in this action.
B.
Unknown.
C.
Since ownership of Defendants' property.
D.
To Plaintiffs, Sandy Lee, City and County officials and unknown others.
E.
Unknown.
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A.

S.
D.

As to permitting process, permit issued and applicable statutes, ordinances,
rules and regulations pertaiJ.-llng to Defendants' construction and use of horse
arena, as to public use of horse arena and as to Defendants' representations
to County regarding use of horse arena.
Same as set forth above.
Since October, 2005.
Plaintiffs.
Law degree

Dee Pickett
As to building and foundation features and requirements and identification
of plans of Defendants'
arena structure.
B.
Same as set forth above.
C.
On information and belief, approximately early 2006.
D.
Yes. Provided plans for horse arena building and made statements to Julie
Mc Vicars regarding foundational requirements.

Unkno'WTI.
Spickler

A.

B.
C.

As to discussions inc1udiJ.'1g Plaintiffs and City and County officials at time
Defendants' horse arena was constructed relating to
and use of
building.
Same as above.
Since approximately early 2006.

D.

No.
Law degrees.

Records Clerk

A.
B.
C.
D.
E.

As to noise complaints made regarding Defendants' use of horse arena
building
Same as above.
Since Spring 2006.
Recorded complaints.

UnknO'WTI.

David Rustabakke
A.
Regarding condition of Defendants' horse facilities in area of Defendants'
horse arena and effect on horses using facility.
B.
Same as set forth above.
C.
On information and belief in 2006.
D.
UnknO'WTI.
E.
DVM degree.
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Karen and Jim Parvin
A.
Orgar.ized and participated in commercial horse clinic and ride m
Defendants' arena in April, 2007.
B.
Same as set forth above.
C.
Since April, 2007.
D,
Yes, set forth on flyer advertising event.
E.
Unknuwn.

A.

B.
C.
D.

Recording statement made by Brett Christensen as to commercial use of
arena.
Same as set forth above.
Sometime in 2006.
Yes, to Julie McVicars.
Unkno\vn.
With respect to each and every person whom you expect to

call as an expert witness at trial, or

with or engaged any experts in connection vvith this

litigation, state the following:
the witness fully and summarize his or her qualifications and background;

the subject matter on which he or she is expected to testifY;
the substance of

facts and opinions to which

or she is expected to

testify;
D.

Describe in detail all facts

opinions underlying your expert's opinion(s), per

705 and LRe.p. 26(b)(4).

Plaintiffs respond as follows: Plaintiffs have not determined each and every person they
expect to call as an expert witness at trial and do not have all information relative to each expert,

but reserve the right to supplement·tbis Response pursuant to any scheduling order entered by the
Court regarding disclosure of expert witnesses. Plaintiffs reserve the right to rely upon expert
testimony of any witnesses identified on Defendants' witness list.

.. SE€8NDAFFlf}A:-¥I.q:{}F JULIE Me VICARS-~

As to those experts Plaintiffs

consulted or engaged:

Jennifer Menegas
A
Experienced State of Idaho licensed, real estate agent in Nez Perce County,
Idaho.
B.
Will testifY as to subst:mtial rlinrinishrnent in value of Plah'ltiffs' real
property.
C&D. Ms. Menegas observed Defendants' horse arena building, and Plaintiffs'
residence and property. She opines that, as of April 21, 2007, Plaintiffs'
property would be worth $1,600,000 in Nez Perce County's market based
upon comparable properties, but that the presence and condition of
Defendants' horse arena and its sWiOU"1dingS adversely impacts use and
value of Plaintiffs' property, resulting in a "severely degraded" value of
Plaintiffs' property.

See .Answer to Interrogatory No.

Structural Engineer
8701 W. Hackamore
Boise, ID 83709
(208) 375-8240
(208) 375-8257
A.
Mr. Stapley's qualifications are attached.
B.
Mr. Stapley is expected to
as to the general safety concerns with
regard to the horse arena structure constructed
C&D.
SUll1IDary of
Stapley's
opinions are attached. As of this date,
Mr. Stapley has not viewed
premises. The factual it-uormation on which
he has based his present opinion is attached.

Arlin Smith and Jack Ravne
Division of Building Safety
State ofIdaho
Boise, Idaho
(208) 334-3896
A.
Mr. Smith and Mr.
are employed by the State of Idaho as a building
safety expert.
B&C. Mr. Smith and Mr. Rayne are expected to testifY as to the need for
Defendants to obtain a certi:ficate of occupancy because of the uses being
made of Defendants , horse arena building.
D.
The facts underlying
opinion are that Christensens need to obtain a
certificate of occupancy as the public uses the building and Defendants use
the building for non-agricultural, commercial purposes .
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Are you or is anyone acting on your behalf in possession of
any photographs, motion pictures, video tapes, maps, pl<L1}s, sketches, or diagrams pertaining to any
subject or thing relating to L'lis matter which you deem relevant to this action: If so, state as to each
such item:

A.

The type of photograph, sketch, diagram, etc., or description thereof;

B.

.The date when it was taken or prepared;

e.

The name,

D.

Where it was taken or prepared;

E.

The object or subject of the particular site or

and telephone number

person taking or preparillg it;

which the photograph or other

item depicts;
The

whereabouts

each such

or item and the name, address

and telephone number of the person having custody of such or possession thereof

1.

Plans: See structural foundation Plan provided by Cover All of Idaho titled

Christensen Foundation,"

by S2 Specialty Structures, 8076 West Sahara,

Vegas,

Nevada 89117, (702) 240-9956, which purports to be a foundation plan to be
arena structure "designed primarily to safeguard against major structural damage and loss of life,
not to limit or maintain function. The Idaho Building Code 2003 (IDe 2003)," a copy of which is
in Plaintiffs' possession. Copy attached as part of Exhibit RFP No. l.
2.

22 photographs of buildings and grounds, 17 photographs of events, and 12

photographs of structure, all of which were taken by PlaintiffS from 2006

2008, some of which

include commentary by Plaintiffs and dates taken, and are in the possession of the Plaintiffs.
3.

Aerial photo of Plaintiffs' residence and Defendants' arena.

4.

Video of use of arena taken by Plaintiffs in 2007.

REQUEST FOR PRODUCTION NO.1:

Please provide or make available any such

photographs, motion pictures, \rideo tapes, maps, plans, sketches, or diagrams pertaining to any

~/

subject or thing relating to this matter which you deem relevant to this action as listed in the
preceding interrogatory.
RESPONSE: See copies of aU items referenced in Answer to Interrogatory No.4 attached
as Exhibit RFP No.1.
INTERROGATORY NO.5: Have you or has anyone on your behalftaken or obtained any
statement of any nature whatsoever, whether written or oral, from a witness
defendants herein, concerning the subject of this suit? If so, give

than the

name, date and place, whether

oral or written, and the content or substance of the conversation or statement.

A..NSWER:

to this Interrogatory as overly burdensome.

objection,co'nv(~~:~l()ns

No. 1 and No. 2 as to
Interrogatory No.2.
v;,ritnesses identified

occurred with those

Without waiver of

Answers to Interrogatory

facts the witnesses are expected to testifY to as set forth in Answer to
of tr1is time, no statements have been taken from v;,rltnesses other than those
to Interrogatory No. 1 and No.2
provide

of any 'written statements

and the contents of any and aU oral statements as referred to

the preceding interrogatory.

At:illChed as Exhibit RFP No. 2 are copies of the following written
statements:
1.

Bryce Stapley's letter to Gary W. Jones dated December 3,2007, letter to Ronald J.

Landeck dated May 5, 2008, and resume, and
2.

Jennifer Menegas' letter to Plaintiffs dated April 21, 2007.

3.

Dee Canning letter to Julie Mc Vicars dated April 28, 2006.

INTERROGATORY NO.6: State whether or not you intend to rely upon any statement
made by either of the defendants or any of their agents or employees. If so, please state:
~
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If the statement was vlotten, state the name, address and telephone number of every

A.

person known to you to be

possession of a copy thereof

If the statement was oral, state the following:

B.

the date, ti..me and place of each and

every statement of either of the defendants or any of their agents or employees that
you intend to rely on; the name, address and telephone number of every person
present during each of the statements; and what was said by each of the parties to
the conversation.
Object to this Interrogatory as overly burdensome.

Without waiver of

objection, other than public records, including the application made for construction of the building,
there are no written statements. Defendants

made numerous statements to Plaintiffs since Fall

2005, in person and by telephone regarding siting and construction of the horse arena, permitting or
not, nuisance issues such as unsightliness, smell, noise, lights, trespass by users and other items.
REQUEST FOR PRODUCTION NO.3:
disclosed in response to

Please attach a copy of any and all statements

preceding interrogatory.

None.
If the above entitled matter goes to trial, please specifY by

title, date and description each and 'every exhibit which you, the plaintiffs, may introduce into
evidence at the time
ANS\VER:

and the current custodian of each such exhibit.
determination of the exlnlJits to be offered by plaintiffs has not

made

and will be made in accordance Vvlth the scheduling order of the Court. However, it is presently
intended trial exhibits may include the following:
All documents, plans and photographs identified in response to any Request For

L

Production herein.
2.

Siting Permit Application dated November 28, 2005 filed by Defendants with Nez

Perce County. Flyer dated 02/07 advertising public event in Christensen arena 4/07.
3.

_

........ ..1..

April 9, 2006 fax from Plaintiffs to Nez Perce COlmty Building Department and
u
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City of Lewiston Building Department regarding Defendants' structure.
4.

April 25, 2006 fax from Plaintiffs to Pat Rockefeller regarding Defendants'

structure.
5.

April 27, 2006 fax from Plaintiffs to Jay Kraus, City of Lewiston, regarding

Defendants' building code violation.
6.

April 25, 2006 letter from David R Risley, attorney, to Defendants regarding

Defendants' structure.
7.

May 1, 2006 letter from David R Risley, attorney, to Steve Watson and Pat

Rockefeller regarding Defendants' structure.
8.

May 5, 2006 email from

to Plaintiffs regarding Defendants' structure.

9.

April 26, 2007 letter from Jennifer B. Douglass to Plaintiffs and Defendants.

10.

May 4, 2006 letter from Charles A. BroVvTI, attorney, to David R. Risley, attorney.

11.

April 27, 2006 letter from Defendants to Mr. Christensen regarding damages.

12.

April 26, 2006 letter from David R Risley, attorney, to Defendants regarding

Defendants'structure.
13.

April 16, 2007 letter

Jennifer B. Douglass to Defendants regarding public

records and pennitting.
14.

April 3, 2007 Summary Minutes for Nez Perce County Commissioners meeting

regarding dispute.
15.

April 24, 2007 fax from Julie McVicars to Pat Rockefeller regarding Defendants'

structure.
16.

March 23, 2007 fax from Julie McVicars to Pat Rockefeller regarding use of horse

arena.

-

•
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March 26, 2007 fax

Julie Mc Vicars to Pat Rockefeller, et al. regardirlg use of

tax

from Julie McVicars to Dan Spickler and Pat Rockefeller

horse arena.
18.

April 5, 2007

regarding use of horse arena.
19.

April 16, 2007 article from Lewiston Tribune.

20.

April 18, 2007 article for Lewiston Tribune.

21.

May 2,2007 email from Jack Rayne to John McVicars regarding permitting.
February 6,2007 commercial, flyer advertising April 4

and

8,2007, public horse cl:h-nc

event at Defertdants horse arena.
Nez Perce County Sheriff's Deplli-tment complaints relative to Defendants' horse

arena dated March 28, 2007, April IS, 2007 and October 12, 2007.
Please attach a copy of any and all statements
disclosed in response to the preceding n',\"=TAr~'>"fvn1
Copies of all

vAl-LUll"':;'

attached in response to any other Request

described in Interrogatory No. 7 above that are not
Production herein are

INTERROGATORY NO.8:
the plaiTltiffs, expect to prove at trial and lOenmy

CHLCLVU\."-'

as Exhibit RFP No.4.

description and amount all damages which you,
documentation that is available to substantiate

such damages.
ANSWER:
1.

Substantial loss of value to Plaintiffs' property, based upon letter from Jertnifer

Menegas, in amounts to be proven at trial.
2.

Damages may be an inadequate remedy and the damage may be remedied only by

Defendants being required to:

-

r>~
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A.

Dismantle the building, and return to the grOlllld to its original state with pasture

grass to control dust
B.

Remove the hay feeding ring from behind our home. No stablhig or feeding of

animals within 500 feet from our home.
C.

Follow the County's rules of one animal per one-half acre. The portion behind our

home is approximately 1.3 7 acres.
D.

Locate another structure or move the current one a minimum of 100 feet from our
our home

property line and 500 feet

be constructed correctly, according to Idaho Building

Codes.

E.

Refrain

L~L>~.'A

manure piles or storing

offensive material \vi.tr.tin 500

from our home and property
Move the 1

stables on the north end of our property line to be at least 20

feet from our property
attorney fees.

3.

Past, present and

4.

$600 for rnts left in our pasture during construction of the building.

5.

To prevent the large ponds of mud and manure from running onto our property, we

placed a mound of dirt along approximately 80

of our fence line to the west next to the arena.

We also planted trees and bushes on this mound and along the west side of our fence to try to
control the dust and noise that comes from the arena. Cost
water

trees, equipment to plant and time to

$7,859.30. (See itemized tree purchase sheet). Total of $7,859.309 plus $600 for ruts -

$8,459.30.
6.

Restitution in amounts to be proven at trial for loss of use of our property.

7.

Reimbursement for cement wall to protect arena users from damaging our shop and

SECOND AFFIDA'y'IT OF JULIE McVICARS

to keep horse trailers from

UJ.JJ.J.liL5

into the gas and electric lines on the comer of our shop ($3,000).

REQlJEST FOR PRODUCTION NO. 5: Please attach copies of any and all documentation
referenced in response to

preceding interrogatory.

See previous responses.
Il\.TTERROGATORY NO.9: In regard to your allegations set forth in paragraph 6 of your
complaint, please set forth what steps were taken, what type of preliminary h'1vestigation was
performed, and when and what testing was accomplished by either you or your pVT,prirc- prior to the
filing of this lawsuit

to your allegations that "soils report be performed on the ground on

which the building will
extend a minimum of
additional special inspectors
the structure notes,"

constructed prior to actual construction" and "that all footings shall
below grade." Additionally, in regard to
employed by the defendants
set forth with specificity what

allegation "that

inspection of the work required by
""'5LUU.L.LVU

or code requires that these

by the defendant.

"special inspectors" be

At the present
property. It is our position

no actual

TPCT,.,.."

been performed on

subject

neither of the defendants has undertaken such investigation, all of

which is contrary to the foundation plan from the Bret Christensen Foundation Plan which is
attached hereto.
In

interrogatory, please produce for inspection and copying any

to your response to the preceding
all documentation substantiating

said response and the allegations contained in paragraph 6 of your Complaint.
RESPONSE: See previous responses.
INTERROGATORY NO. 10: In regard to your allegations set forth in paragraph 7 of your
Complaint, explain what steps were taken, what type of preliminary investigation was performed,

b1

and when and

cvcnLilS

lawsuit, in detail,

was accomplished by

you or your experts prior to

filing of this

in what manner does the building "not have the structural integrity as

originally designed," ac"1d "is subject to collapse due to inadequate foundation," and what is the
"substantial risk

substantial portions of the building ... will fall or be blovill onto the plaintiffs'

home or property."
As of this date, no actual testing has taken place. Our statements are based
upon the Bret Christensen Foundation Plan and our observations that the Christens ens have not

In addition, we are relying upon the Bryce Stapley opinion as previously

complied with such
set forth.

The structure does not have the structural .

as originally designed and is subject to

collapse.
The 5 pages engineering foundation plan for Mr.
30 inches in the ground with additional mass and

bam stated foundations be

outs (see

5 of the eng;meerulg plan).

a thin layer of concrete consisting

This was not done,
the ground was not

~nnSle:ru;en

"""'-''''''''~'h

compacted and not below

(laying on
and a 10-inch

top of

foundation was

poured. J bots were not installed at the time concrete was poured. The 8-inch deep and 10-inch
wide foundation laid on top of the ground is
building with the
lineal feet are deeper

the

around

perimeter of the

of the northwest corner, the cement is fiPP'nPr in this comer
the 8 inches. Out of a total 760

about 30

feet, approximate 730 lineal feet of

foundation were inadequately poured.
There is not sufficient mass to hold this massive building in place. It is subject to uplift and
could be uplifted and be placed directly onto our property, patio or home.
Also see structural engineer notes and pictures showing the inadequate foundation.

In response to the preceding interrogatory,
please produce for inspection and copying any and all documentation substL."'1tiating said response.
See previous responses.
I1'~TERROGATORY

NO. 11: In regard to your allegations set forth in paragraph 8 of your

Complaint, please set forth what steps were taken, what type of preliminary investigation was
performed, and when and what testing was accomplished by either you or your experts prior to the
filing of this .lawsuit in regard to your allegations that in the event of a fire, "there is substantial risk
that the plaintiffs' horne will be significantly damaged" and set forth exactly how the plaintiffs'
horne will be damaged.
taken as of this time. Our responses are based

No preliminary tests
upon the

massive building, almost an acre in size, is constructed of a non-fire rated tarp (per Dee
Pickett, Coverall). No
r;PT"T"~'p'r

The middle is

nor is there water in the arena
of the building is

open

a

large bales of hay approximately 12 feet high.

arena.

building is occupied tlrree to

pights per week with lights, intermittent fans blowing,

commercial size speakers, and vehicles regularly enter the builditl.g.

If a fire started from an electrical shortage or human error, PlainfuLfs' home would be in
danger of fire (see air photo of our home and Christensen arena). The fact that the arena stores a
high volume of highly combustible material, is occupied much of the time, has no fire sprinklers,
has no fire rated tarp, is in very close proximity to our horne which is lined with highly combustible
pine trees, makes it a very real concern to us.

Mr. Christensen has already bumed down tlJree of our

trees on the north end of our

property and this almost bumed our shop do-wn. This was caused by a spark from his burning
barrel and he has seell first hand how quickly

can spread. If a small spark from a burning barrel

can do that much damage so quickly you can h'Uagine what a building almost an acre in size full of
combustible material would do.
Also, see previous Answers.
In regard to your response to the preceding
interrogatory,

produce for inspection and COpying any and all documentation substantiating

said allegation.
See previous responses.
INTERROGATORY NO. 12: In regard to the allegations contained in paragraph 9 of your
Complaint, what steps were taken,

of preliminary investigation was perfomled, and when

and what tesimg was accomplished
regard to your allegation that "all rain
drain directly onto the ground
ANSWER:

experts

or

31,200

not

to the filing of this lawsuit in

structure [is allowed] to
supporting the building."

No actual testing has taken place; however, there are no rain gutters on the

31 ,200 square foot building, nor is there a

to put them on.

When we

a rain storm the

sound is incredible.

Mr. Christensen had problems with water running under his foundation into the inside of his
building further weakening an already faulty foundation.
He has placed a "french drain" on the side of the building. This consists of a trench dug
do"WU approximately two feet and filled -with drain rock.

I
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This french drain will hold a light ram but if we get a heavy rait, it soon becomes saturated
ponds of mud and manure. We have '\vitnessed this several times

running to the norL1-t

french drain was installed. The pools of mud and manure are close to our home and the

smce

smell is bad. Also, mud

to

road.

During a clinic he held in his arena, we witnessed people walking through our pasture and
climbing over our fences so there would not have to walk through the muck of mud and manure by
the arena.

In
please produce for inspection
regard to

and all documentation or results relied upon in

response.

RESPONSE:

prevIOUS respOIlSes.

~~~~~~~~~",-,--,=,-.

In regard to the allegations contained in

Complaint, what steps were taken,
L'-''''~UH',

and
to

to the preceding interrogatory,

was accomplished by

10

your

of preliminary investigation was pertorrn~d., and when
to the

you or your

allegation that "[t]he .,.,.,i·V"h>1rp.

horses and

ill

rain water drains off

onto plaintiffs' property thereby causing a significant health hazard."

Mr. Christensen regularly feeds approximately six

in the pasture

directly belrind our home. Since the arena takes up all but a small portion of this pasture, he feeds
them hay year around and the manure piles high. (See photo). To our knowledge he has only
cleaned up the manure twice in the last 24 months. The smell is especially bad when the weather is
warm and we are trying to enjoy our pool and patio, or when we try to leave our \\rindows open. No
grass in this area, just manure and dust.
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The flies lliid insects multiply on the piles of manure. We are bothered by a large number of
we are on the patio. The flies come into the house each th"'Ile we

flIes landing on our food

open the door. We have lived here approximately 18 years and never had problems with flies until
the large pile of manure started accumulating 24 month sago when J\1r. Christensen built the arena
and started to feed si:x to twelve horses directly behind our home.
REQl.JEST FOR PRODUCTION NO. 10:

1n regard to your response to the preceding

interrogatory, please produce for inspection and copying any

all documentation substantiating

said response.
responses.

RESPONSE:

1n regard to your
specificity how the defendants' building "poses significant threat

Complaint, please set forth

ofloss to the plaintiffs' property, including the plaintiffs'

Mr.
Christensen Foundation
1.

.lC>L'-'>L:>'-'il

"

was negligent in not following the instructions on ''Bret

"

Insufficient foundation not

building is subject to

to hold

structure of the building. The

it being lifted and deposited onto our property, patio and home.

Per Stapley Engineering statement, the foundation is over 83% deficient and the building would
probably fall if exposed to a 35

v.wd loading a side of

build:jng. The prevailing winds

blow towards the McVicar's home.
2.

The arena stores a large volume of combustible materiaL No fire sprinklers, non-

fire rated tarp.
3.

Hay is stored on the perimeter of the building approximately 12 feet bigh and the

middle is left open for a riding arena. It is occupied three to four nights per week with lights,

f~--SECOND
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into the building (pickup trucks being loaded with hay, tractors, semi

vehicles regularly

truck delivering the hay, pick-ups hauling horse trailers, etc.). A fire could be started from a spark
or human error. Employees' training horses in arena several nights per week.

In response to the preceding interrogatory,

REQUEST FOR PRODUCTION NO. 11:

please produce for inspection and COpywg any and all documentation substantiating said response.
RESPONSE: See previous responses.
Please set forth, in detail, how and in what manner
defendant's building is

use of the plaintiffs' property" as alleged in

obstruction to the

paragraph 13 of your Complaint.
past 24 months we

unable to enjoy our home.

(See

Journal of Activity at
With

exception of a few weeks

subjected to loud music playing
speakers suspended 50
to our home. (See Journal

hi~h

the arena was quiet, we have been

to six nights

in a non-insulated

week played on five

U.,,'eLiil!".

Activities to get dates). Multiple requests to turn it down have been

times. The Sheriff U""b,c,~"~ he

unless we paid for it.

loud

20 feet from our property line and close

ignored. MI. Christensen says he is not bre;a!cllllg any laws.

sound wouldn't carry as

VViHHJl'-'H._UU

and

five to

The Sheriffhas been called multiple

commercial speakers to a lower level so the

Christensen told

Sheriff he wouldn't lower the speakers

arena was placed so close to our home that we can hear the noise from

the music, tractor, trucks, fans, etc. inside our home wiLh the doors and windows closed. The music
is so loud it interferes 'with conversation inside our OVvTI home. (At times I have been on the phone
and could not hear what the other person was saying because the music and speaker system was so
loud).

_ _ ............
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The noise

been a disturbance from April 2006 to May 2008.

We also often are

disturbed by noise from tractors, fans, semi trucks, pickup trucks, traffic from hay sale, etc. The
building is so close to our home. He has 8.97 acres, why didn't he place this obnoxious building
close to his own home? See detailed journal to obtain dates and time music was played.
Lights: .Mr. Christensen is unable to control the lights in the building. 18 commercial
indoor

li~1:lts

shine through the plastic tarp causes the whole building to illuminate at night. In

addition, outdoor flood lights are on almost every evening shining into our home lli'ltil 10:00 p.m.
most evenings. We are still often unable to sleep because of the whole house bemg illuntinate by
the lights from the arena. (This occurs

to six nights

flooding our bedroom Vi;Lh bright light.

Outdoor tlood lights are also on
Also, we experience headlights from arena traffic.
when lights and flood

for the last year and a half).

we called l\1r. Christensen one evening

were on until 11:00 p.m. and

to tum lights off as we were

unable to sleep. Mr. Christensen later told John not to call him

regarding the lights. We both

have health issues now that were not nr''''r>lnT 20 months
pam

IS

to stress. Living next to

arena and being

states Mrs. McVicars chest
cnrnPf'YPll

to the constant issues \vith

arena has been extremely
Smell: The arena takes

all but a small portion of back pasture. The manure is high from

feeding approximately six to twelve horses for 24 months on
behind our home. "Mr. Christiansen has only cleaned up
asked him to clean it up because the smell was bad., he

one-quarter acre parcel directly

manure twice in 24 months. When we
you would "just have to file a

complaint." We are unable to keep our bedroom window open or enjoy our pool and patio because
of the smell. "Mr. Christensen has several piles of manure accumulating on his 8.97 acres. The
smell of manure is present everywhere we go on our five acres. 'Ve are unable to enjoy any part of

SECOND AFFIDAVIT OF JULIE McVICARS

7+

our fives acres because of the smelL Also the exhaust from serri trucks, tractors and traffic often
disturbs us. (The arena is only 20 feet from our property line and approximately 90 feet from our
home.)
The massive size of the building is repulsive and obnoxious. Every where we look,
the massive scale of the building overshadows our property. The building shades two acres of our
property including the area we had a garden.

Our beautiful back yard (beaufu'Ul enough our

there) now looks out to a massive circus tent, rock, manure, dirt and rocks.

daughter was

Dust mixed with dried manure coat our pool cover, our patio, our barbecue and drifts
inside our home whenever I have the windows open. The thin layer of
control the dust

semi truckshauling hay, piChllP trucks from people buying hay. The wind

blows from the west and carries dust and manure directly to our home

Christensen owns a water

VVCRLlJ.F.

everything in sight.

manure. Prevailing

Dust in our home is actually green from the
home.

does nothing to

,n ,.,. "'-,

blow towards our

to control

arena Outside the

arena to control dust from hay traffic or

ll.I.VI.Q.LJl'-'U

sprinklers for the pasture and the pasture was

underground

year around. l\1r. Christensen placed a small

amount of fine gravel in his pasture to the north., however, this small amount of gravel does not
control the dust. Also, the area directly lJetlma our home has no

from traffic a..'ld

horses coats everything on our patio and inside our home. Dust was never an issue. Vv'hen Mr.
Christensen constructed the arena he disturbed over an acre of ground. It was not seeded and is
now a dust bowl. Prevailing winds coat everything in and around our home with dust. \Ve have
been unable to enjoy our pool, patio or outdoor areas for the last two summers.

Employee uses

tractor almost every evening during dinner hour. Unable to have meals on patio
Invasion of Plaintiffs' property:

T

.

7";',~"!:,~"

The narrow entrance to the arena is five feet away from

/'-..~"'
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our shop. One sign, which was just posted, shows the entrance to the arena. People miss the turn
and constantly use our driveway to turn around. We often have horse trailers parked in our drive
way trying to locate his arena. Pick'lips and people go thru our property to try to find his arena.
Horse trailers park on our pavement by the shop, unload and we often have manure on our
pavement. Mr. Christensen advertised free use of his arena with stall rentaL Mr. Christensen put
12 to 14 horse stalls directly on our property

to the north. Zoning ordinances state stalls should

be 20 feet from the property line. Mr. Christensen again ignored zoning laws and placed the stall
often miss the turn and try to back up. We have gas and

directly on our property line. Horse
electrical panels on the
line.

have

to

of our shop and have \vitnessed horse trailers only inches from our gas
to protect our shop. A semi

cement

U~'U~_'F-,

hay or horse

trailer knocked over our retaining wall

our shop when he missed the turn. Our ",,,,,hn'=

ruts

tractor rattles and bounces when mowing the

it from the construction crew.

trip and fall into them several times a week

deep
I

watering trees. When we asked

people who to bill for the repair, they said Mr. Christensen. Wilen we billed Mr. Cr,ristensen $600
for the repair of the deep ruts, this was never

but we got a letter

saymg we

were "mean spirited". The deep ruts remain in our pasture.
Because of the misfortunate placement of the building (20 feet from our property line and
approximately 90 feet from our home) as long as the arena is in its current location, it will always
be a disruption to our lives. J\1r. Christensen had 8.97 acres in which to place

offending

building. His inconsiderate placement of the building has caused a great deal of stress and health
iSSUes.

I worked outside the home for 30 years. I was looking forward to working in my yard,
gardening, enjoying my pool and patio. Sadly, I am not able to enjoy any part of my home. The
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sight of the massIve arena is repulsive, the nOIse

IS

disturbing, the lights invade our home

approximately six nights a week for 24 months, the smell from horse manure accumulated is very
strong everywhere we go on our five acres, the dust from the dirt and manure coat everything on
our patio and inside our home as the prevailing winds blow towards our home. Over an acre of
ground was disturbed and has not been re-seeded. The dust in my house is actually green from the
manure. Traffic from the arena is constantly using our driveway to tum around. If we are outside
they stop ruld ask directions on how to

to the arena. People unload their horses on our pavement

ru'1d we often have horse manure on our pavement. Requests to keep music and lights down have
been ignored. Mr. Christensen said ''we would just have to
down were

clean up manure.
several times for the music,

When the sheriff was called

Clli""istensen told the Sheriff "I am not breaking any laws". Vv"hen

the Sheriff suggested he

five to

wouldn't carry as far,
them unless the

a complaint" when we asked him to

commercial

a lot of

Sheriff
pay for

"We now

to a lower

so the sound

in this building

I won't lower

"'IJ'-<..u",-"

from the stress of dealing v,rith

health

our neig.lIbor for 24 months.

In regard to your allegations set forth in
pruagraph 20 of

Complaint,

produce for inspection and copying any and all

documentation ;:'UIJ"":LULH:LLUlt; said allegations.
RESPONSE: See previous responses.
IN~RROGATORY NO.

16: In regard to your allegations set forth in paragraph 21 of your

Complaint, please state which county ordinance or ordinances or zoning law or laws the
defendants' building violates.

A.N"SVv'ER:

p~

''''.~~-'

,. -----

Objection.

- -- ---- - ,- --- -

-- --- -- - - -
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1.

Proper permit not obtained for a riding arena.

2.

Conditional use permit not obtained, required at the time.

3.

The building was not constructed per UBC as required by the State ofIdaho.

Without waiver of objection, International Building Code (''IBe') §§ 312, 3406.1,

3410.2.1 - 3410.5.3,303,903.2.1.4, 1609.11, 110,602, Table 602, 115.1
§ 39

115.5,602; Idaho Code

4101, and Nez Perce County Zoning Ordinance §§ 4.2.2(0), 4.2.3, 7.3.1.
In regard to your response to the preceding

interrogatory, please produce for inspection and copying any

all documentation substantiating

said allegations.
RESPONSE: Object as statutes and county

UHj.aLL\~'-'C>

are public documents and as
of objection, see documents

reasonably accessible to Defendants as to Plaintiffs. Without
attached to RFP No. 13.

provision or law which
supports your allegation

paragraph 22 of your Complaint

"use of the building for public

purposes is a danger to the public."
A.NSWER:

See previous answers.

REQUEST FOR PRODUCTION NO. 14:

In regard to

allegations set forth in

paragraph 24 of your Complaint, please produce for inspection and copying any and all documents,
letters, notes, e-mails, facsimiles, and!or memorandums of whatever nature that you have either sent
to or received from Nez Perce County or any governmental entity in regard to the defendants'
building which is the subject matter of this lawsuit.
RESPONSE: Object as these doc1L.'TIents are as reasonably available to Defendants as to
Plaintiffs. See previous responses.

Separately identify each and every person (other than
direct employees of plaintiffs' counsel) who assisted in, participated in,

plaintiffs' counsel and

prepared any infonnation for, supplied any infonnation for, or was relied upon in the preparation of
the answers to these interrogatories.
See answers to Interrogatory No. 1 above.
INIERROGATORY NO. 19:

Do you agree to supplement your responses to these

interrogatories and requests for production of documents without new requests for supplementation
of prior responses, or order of this Court, as provided in Rule 26(e) of the Idaho Rilles of Civil
Procedure?

VERIFICATION
STATE OF IDAHO
County of Latah

)
): ss
)

Julie Mc Vicars, being first dilly sworn on oath, deposes and says that she is a Plaintiff in the
above-entitled action; that she has
true to

best of her

LLLL'VUJUU.<.'VLL

the foregoing Responses, and that the contents thereof are

and belief.

JUlieMcVicars

As to objections set forth above:

DATED this 9th day of May, 2008.
LAtx...TDECK, Vv"ESTBERG, JUDGE & GRAHA1'>1, P.A

I hereby certifY that on this 9th day

2008, I caused a true and correct copy of this

document to be served on the following'

111

324 MAIN STREET
LEWISTON, ID 83501

[ X] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] F A,X (208) 322-4486
[ ] Hand Delivery

_"""" _ _

..L-..J

.J,.../.L..t~ ..L..r..l'
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manner indicated below:

EXHIBIT
RFP No.2
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ENGINEERING

email;

Idaho 83709
sTopfeyengr®stoplcV.nct

web:

www.stcpe/y.net

December 3, ::007
Garry W. Jones

Jones. Browc:r & Callery, PLLC
1304. Idaho Street, PO Box 854

Lewiston. Jdaho 83SQi
RE:

McVicrus Vs Christensen

Lcwislon,ldaho
Project Number 07180.L01

Dear Mr. Jones.:
I have: checked the foundation a r the: Christensen st.'"Ucturc to dcttml ine if it would provide: a safe structure.

1. The gcnCT;i! ::.'trUctur.:U notes statcs thar the design fort:.c fit the building frames is: 9.9 kips up, 12.4
Kips dovm, and 8.3 Kips in or out. They do not state if the sht;;!!" lond is in or our. At grid lincs 3
and 13 there is an added tension of S.3 lcips
2. I have been informed that the footing is 10" wide and 8" deep for most 0 f the: building.
3. I have checked the wind uplift and dCI.CiiT1inc:d that the force shown on the genernJ natcs BpPC;;il'S
to be correct.

4.

Tne weight ofthe footing is 83 PI.F which results in a maximum weight at cnch frame: of 1.67
kjpsor 16.8% of what is needed to resist the design wind uplift.

5. TIlt:: footing si%c used docs not have enough weight to rcsist the uplift: or horizontallonds due to
the code required design wind.
6. Unless the footing is hc:avily reinrorced it would fuji in bending before the footing between
framcs would uplift. Thererore: the wdghtto rcsist wind uplift is even less than noted in item 4.
7. TIle building code rcquin!:$ that struc::rures be dcsitp1::rl for il90 MPH wind. this is a \Iowd thnt has
a 2. % probabiliLy of occurrence in one year. This is the wind that is developed in large thunder
s~orms.

8. This building would probably fail if exposed to a 35 MPH wind londing n side of the building.
9. 1 do not have enough information to determine if[hc 1111 that W(JS moved from one cnd of the
building siLe LO lhe other WilS properly compacted. This type of structure can perform with a
considerable amount of settlement as long as the settlement docs not have large differences in a
short disbnce.

10. Epoxy bolts Cill1 develop the same stn:ngths as standard hended bolts. J boIlS I!md to puU out nt
low loads. The depth and edge distances shown on the geneml structural notes and details may not
be :Jdequate to properly resist the wind uplift I hn'.'!: not checked this in any detail as the footing
is so undeiSi.zcd.
11. Becnusc the footings are not bdow the frost line they could experience considernble movement
due to the effects of freezing and thawing of the soil under the footing.
.
.
Please call if you have any qu~"tions

R Bryce Stapley, P.E .• S.E.
ReS/seq
Cc:

John &; Julie McVic:ars
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DISTRICT COURT OF THE SECONv JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AI\TJ) FOR THE COlJNTY OF NEZ PERCE

JOHN M. MCVICARS and JULIE
MCVICARS, husband and wife,
Plaintiffs,
vs.
BRET B. CHRISTENSEN and
EDDIEKi\ B. CHRISTENSEN,
husband and wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-07-01460
AMENDED
ORDER SETTING CASE FOR TRIAL
i\l'\TJ) PRE-TRIAL CONFERENCE

IS HEREBY ORDERED that the above-named case be set for COURT TRIAL
before the Honorable CARL

KERRICK, District Judge, at the Nez

County

Courthouse, at Lewiston, Idaho, at the hour of 9:00 a.m. on the 22nd day of February,
2010, for THREE (3) days.
IT IS FlJRTHER ORDERED parties shall comply Vvith the following:
that a pre-trial conference shall be held on February 12,2010, at the hour
of 11 :00 a.m. Lead counsel trying the case must be present at the pre-trial conference.

AMENDED ORDER SETTING
CASE FOR TRIAL A.cND
PRE-TRIAL CONFERENCE

1

ORDERED at the pre-trial conference each party shall:

IS

Prepare in writing and submit to the Court in advance of the pre-trial
hearing, a concise statement of the claims and/or defenses asserted by
that party:
2) Prepare a list of exhibits and bring all exhibits to the pre-trial
conference to be marked;
3)

Each counsel shall make a request of opposing counsel for
stipulations to as many facts and issues as possible, and be prepared to
stipulation to the Court at the pre-trial hearing;
prepared to stipulate the

ULHU~.J").lVH

of any exhibits or to make

specific objections to its admissibility;
5)

opposing cOlL.l1sel \vith the names and addresses of all
Vvitnesses, the nature their testimony, experts' reports, and like
Stnlmems, and complete all

matter which may expedite both

and trial of this case:
6) Discuss the possibilities of
7) Submit to

court at the

hearing all contentions of law relied

upon:
DATED

7

fzaay of November, 2009.

CARL B. KERRICK-District Judge

AtviEl\TDED ORDER SETTING
CASE FOR TRIAL AND
PRE-TRIAL CONFERENCE

2

I hereby certify that a true copy of the foregoing A1yffir-.TDED ORDER SETTING CASE
FOR TRIAL A. l\TD PRE-TRIAL CO~~RENCE was mailed, postage prepaid, by the
undersigned at Lewiston, Idaho, this \ {L~ day of November, 2009, on:
Ronald J. Landeck
Attorney at Law
P.O. Box 9344
Moscow, ID 83843
Charles A. Brov,,'Il
Attorney at Law
P.O. Box 1225
Lewiston, ID 83501
PATTY O. WEEKS,

,-,-'-'JCJ"-'U.""-O

A:\1El\1)ED ORDER SETTING
CASE FOR TRIAL AND
PRE-TRIAL CONFERENCE
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN Al'\T)) FOR THE COUNTY OF NEZ PERCE

JOI-IN
McVICARS and JULIE
Mc VICARS, husband (lj'1d wife,

Plaintiffs,
v.

)
)
)
)
)
)
)
)

BRET B. CHRlSTENSEN and
EDDIEKA B. CHRlSTENSEN, husband
and wife,
Defendants.

)
)
)
)
)
)

CASE NO. CV 07-01460

MEMORANDUM OPINION
AND ORDER
TO Al'\1END COMPLAINT

This matter came before the Court on Plaintiffs' Motion to ivnend Complaint.
The Plaintiffs were represented by Ronald Landeck, Attorney at

Defendants

were represented by Charles Brown, Attorney at Law. The Court heard oral argument on
this matter on December 1,2009. The Court, having heard the argument of counsel and
being fully advised in the matter, hereby renders its decision.

MEMORA..."l-nlJ1v[ OPINION A.hTD ORDER
ON MOTION TO AMEN"]) COMPUJNT

1

BACKGROUND
The McVicars and the Christensens are neighbors on rural property near
Lewiston, Idaho. In the spring of 2006, the Christens ens commenced construction of a
large agricultural building within approximately twenty feet of the Plaintiffs' property
line and in close proximity to the Plaintiffs' home. The building has approximate
dimensions of fifty feet in height, 120 feet in width, and 260 feet in length. The building
is supported by steel beams and has a fabric covering.

In July, 2007, the Plaintiffs filed suit against the Defendants, alleging claims of
private nuisance and public nuisance with regard to the agricultural building. Discovery
has been concluded in the matter, and the Defendants filed a motion for summary
judgment in mid-October. The Plaintiffs filed a motion to amend the complaint
following
for court trial

Plaintiffs filing of the motion

summary judgment The matter was set

early December; however, the trial date was recently moved to February

22,2009. The Plaintiffs' motion to amend the complaint is challenged by the
Defendants, and the motion is currently before this Court.!
At~ALYSIS

Amended and supplemental pleadings are addressed by LR.C.P. 15(a). The
portion of the rule pertinent to the case at hand states:
[A] party may amend a pleading only by leave of court or by written
consent of the adverse party; and leave shall be freely given when justice
so requires, and the court may make such order for the payment of costs as
it deems proper.

I Within the motion to amend, the Plaintiffs seek to add a party to the complaint, Bar Double Dot Quarter
Horses, LLC. The Defendants have not objected to the addition of this party, thus, the motion to amend is
granted insofar as adding this party is concerned.

IvlEMORANDUM OPIN10N i<\.ND ORDER
ON MOTION TO ,AJ\1END CO.l'v1PLAINT
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LRC.P.15(a).

party's pleading may be amended at any time at the discretion of the

trial court. Hinkle v. Winey, 126 Idaho 993, 997, 895 P.2d 594,598 (Ct. App. 1995).
"Although amendments are to be granted with liberality, Wickstrom v. North Idaho

College, 111 Idaho 450, 453, 725 P.2d 155, 158 (1986), an order denying a motion to
amend will not be reversed absent an abuse of discretion. Bissett v. State, 111 Idaho 865,
869, 727 P.2d 1293, 1297 (Ct. App.1986)." Id.
The Plaintiffs contend they are not seeking to add new claims to the complaint;
instead they are clarifying the existing claims. Further, the Plaintiffs argue the
Defendants have been on notice of the claritIcations based upon discovery responses
served on the Defendants in May, 2008, which disclosed to the Defendants the specific
allegations related to

and health risks and the offensive and/or excessive noise, lights,

smell, sight, dust, and traffic generated by public activity, including Christens ens'
commercial hay business and equine activities. Plaintiffs' lviotion for Leave to Amend

Complaint and Brief, at 7.
Defendants assert the motion to amend is untimely and prejudicial. Further,
the Defendants argue that if the motion to amend is granted, the trial date may be delayed
and the Defendants will be required to expend considerable resources in order to defend
against the amended claims. Lastly, the Defendants raise concerns that the Plaintiffs are
acting in bad faith regarding the motion to amend.
Initially, the Court notes that

matter has been pending for over two years, and

set for trial in the near future. The Court is mindful that the Plaintiffs have had ample
time to seek to amend the complaint in the manner proposed. Further, while the Plaintiffs
suggest the amendment in question is simply clarifying the issues at hand, this Court

MEMORA'IDUM OPINION AND ORDER
ON MOTION TO AMEND C01'v1PLAINT
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believes

amendments sought go beyond such characterization. A review of the

Plaintiffs' private nuisance claim establishes that the claim was based predominantly
upon issues surrounding the structural integrity of the building. The original complaint
does not put the Defendants on notice that the Plaintiffs are seeking redress for the
Defendant's use ofthe building; specifically, issues regarding the use ofthe building for
hay sales, public commercial horse show business, and use of the property which has
been continuously offensive to the senses because of excessive traffic, dust, noise, lights
and odor generated by such uses.
In Spur Products Corp. v. Stoel Rives LLP, 142 Idaho 41, 122 PJd 300 (2005),
the Idaho Supreme Court set forth the following considerations regard a motion to amend
a complaint.
In considering whether to grant a motion for leave to amend, a trial court
may consider \vhether the amended pleading sets out a valid claim,
whether the opposing party would be prejudiced by any undue delay, or
whether the opposing party has an available defense to the newly added
claim. Black Canyon Racquetball Club, Inc. v. Idaho First Nat'! Bank
NA., 119 Idaho 171, 175,804 P.2d 900, 904 (1991) (citation omitted).
The court may not, however, weigh the sufficiency of the evidence related
to the additional claim. Becker, 140 Idaho at 528, 96 P.3d at 628; Thomas
v. l't1ed. Ctr. Physicians, P.A., 138 Idaho 200, 210,61 P.3d 557, 567
(2002); Carl H Christensen Family Trust v. Christensen, 133 Idaho 866,
871, 993 P .2d 1197, 1202 (1999) (court may not consider the sufficiency
of evidence in determining whether to allow a party to amend because that
is more properly an issue for summary judgment state). Timeliness of a
motion for leave to amend is not decisive, but it "is important in view of '"
factors such as undue delay, bad faith, and prejudice to the opponent."
Christensen, 133 Idaho at 871,993 P.2d at 1202 (citation omitted).
Id. at 44, 122 P.3d at 303. The Court ultimately ruled the trial court must allow the

complaint to be amended in Spur Products Corp. v. Stoel Rives LLP.
While it was noted above that the Plaintiffs' proposed amendments are beyond the
characterization of clarifying the issues at hand, the claims proposed are valid claims and

MEMORAl\i'DUM OPINION AND ORDER
ON MOTION TO AME:Nu CO:rv1PLAINT
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L1,.e Defendants

available defenses in order to oppose those claims. The claims may
indication that the trial date vvill be

add to the length of li1e trial, but there is no

postponed if the motion is granted. Vv'hile the Court understands that the Defendants will
be prejudiced because they are defending against claims that were not present initially,
this prejudice is minor compared to the time and cost which the Defendants would face
should a second lawsuit be filed in the matter. 2 In addition, the Court is not persuaded
that the Plaintiffs' motion has been made in bad faith, but rather is an attempt to fully
resolve the issues between the parties.
Lastly, judicial economy is a significant factor which should also be considered
regarding the motion before the Court. This case has been on the court's calendar for
over two years and the

by the Plaintiffs are part and parcel of the complaint

currently filed. ~"U'.H"~
parties, the wise course

open the possibility of a second lawsuit between the
action is to allow an UcLU~U'.HHvH' at this time in order to fully

adjudicate and resolve the issues

the parties.

LR.C.P. 15(a) requires that leave shall be given to a party to amend a pleading
when justice so requires. The Court notes that allowing

complaining party to amend

the complaint near the time when a matter is scheduled for trial is unfavorable to the
defending party; however, considering the matter as a whole, justice is best served by
adjudicating the claims of the Plaintiff within one proceeding. Thus, the Plaintiffs'
motion for leave to amend the complaint is granted.

2 At argument, counsel for the Defendants acknowledged that should the motion to amend be denied, there
was potential for a second lawsuit to be filed.

MEMORANDUM OPINiON AND ORDER
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CONCLUSION

Based upon the foregoing analysis, the Plaintiffs' motion for leave to amend the
complaint is granted.

ORDER
The Plaintiffs' Motion for Leave to Amend Complaint is hereby GRAL'JTED.IT
IS SO ORDERED.
,,,..,.

Dated this

MEMORANDlJM OPll\1JON AND ORDER
ON MOTION TO AMENu COMPL.Af!','T

J

day of December, 2009.

6

I hereby certify that a true copy of the foregoing MEMORAl"IDlJIvI
MOTION TO £\MEND COMPLAlNT was:
faxed tbis
---'--

OP~10N

.Al\TO ORDER ON

day of December, 2009, or

hand delivered via court basket this

of December, 2009, or

·1r--

j _~_ day of
-+-_ mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this _
December, 2009, to:
Ronald J. Landeck
Attorney at Law
P.O. Box 9344
Moscow, ID 83843
Charles A. Brown
Attorney at
P.O. Box 1225
LeVviston, ID 83501

:MEMORfu"'-llJtJM OPllil0N k"lJ ORDER
ON MOTION TO AMEND COMPLAINT
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RONft,lD J. LA"N'DECI{., ISB No. 3001
RONALD 1. LANDECK, P.e.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN Al'{D FOR THE COUNTY OF NEZ PERCE

JOHN M. McVICARS and JULIE
McVICARS, husband (llid wife,
Plaintiffs,
vs.
BRET CHRISTENSEN and
EDDIEKA B. CHRISTENSEN, husband
and wife, and BAR DOlJBLE DOT
QUARTER HORSES.LLC, an Idaho
limited liability company,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 07

01460

PLAINTIFFS' FIRST A.l\1ENDED
CO MPLAIl'!l

COME NOW, JOHN M. McVICARS and JULIE McVIC.ARS, the above-named plaintiffs,
and allege as follows:

COUNT I
1.

Plaintiffs, John M. McVicars and Julie McVicars, are husband and wife, are, and at

all times herein mentioned were, the owners of and residing on the following described real

PLAINTIFFS' FIRST AV1ENDED COMPLAINT --1

property located in the County of Nez Perce, State ofldaho, to wit:
A tract of land located in the Southwest quarter of the Southwest QUlli-ter (S\V
1/4SWl/4) of Section 23, Township 35 North, Range 5 West of the Boise Meridian,
more particularly described as follows:
Commencing at the stone monument marking the point of intersection of the south
th
line of Richardson Avenue and the centerline of 18 Street, and said monument also
being the Northwest Corner of the Southwest Quarter of said Section 23; thence S.
44°02'25" East a distance of 1921.3 feet; thence South 0°01' West a distance of
653.20 feet along the centerline of the County Road TO THE TRUE POIl',rT OF
BEGft'.il'-J1NG; thence continue along said centerline South 0°01' West a distance of
651.04 feet to the South line of said Section 23; thence along said South line \Vest a
distance of 334.54 feet; thence North 0°01' East a distance of 651.04 feet thence
East 334.54 feet to the centerline of said County Road and THE TRUE POINT OF
BEG~'NING; and
A tract of land located the Southwest Quarter of the Southwest Quarter of Section
23, Township 35 North, Range 5 \Vest
Boise Meridian, Official Records of
Nez Perce County, Idaho, described as follows:
Commencing at the stone monument marking the point of intersection of the South
line of Richardson Avenue and the centerline of 18th Street, said monument also
being the Northwest corner of the Southwest Quarter of Section 23; thence South
44°02'25" East a distance of 1921.3 feet; thence South 0°01' West a distance of
653.20 teet, which is the True Point of Beginning; thence West a distance of 102
feet; thence North a distance of 11.00 feet; thence East a distance of 102 feet; thence
South to the Point of Beginning.
2.

That defendants, Bret B. Christensen and Eddieka B. Christensen, husband and

wife, are, and at all times herein mentioned were, the owners of and residing on, real property
adjacent to

property owned by the plaintiffs and located in Nez Perce, State of Idaho, and

described in DJl1 in EXJ.1ibit "A" attached hereto and by this reference incorporated herein.

2.1

That defendant Bar Double Dot Quarter Horses.LLC, an Idaho limited liability

company ("Bar Double Dot"), is, and at all times mentioned herein, on information and belief, was
owned by defendants Christensen and/or was the alter ego of defendants Christensen and/or owned
the fabric building constructed on defendants' real property and/or used defendants' real property
and building in the manner complained of herein about defendants Christensen, such that some or
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all of the allegations in this Complaint against defendants' Christensen are, on information and
belief, allegations that apply and/or are attributed, in whole or in part, to Bar Double Dot.

3.

That in late November of 2005, the defendant, Bret B. Christensen, applied for a

siting permit from Nez Perce County for construction of a building purported to be for agricultural
uses. Such siting permit was subsequently issued by Nez Perce County.

4.

In the spring of 2006, the defendants cOlr...menced construction of said building

within approximately twenty feet of the plaintiffs' property line and in close proximity to the home
of the plaintiffs.

S.

Since the defendants indicated to

h~e

Nez Perce County that the building would be

used for agricultural uses, the building is exempt from the requirements of the County building
codes and Nez Perce County is not required to conduct inspections during the actual construction.

6.

The building constructed by the defendants has approximate dimensions of SO feet

in height, 120 feet in width and 260 feet in length, and is a non-fire retardant fabric building
supported by steel beams. TI1e components of the building were purchased from COVER-ALL
Buildings of Idaho, Eagle, Idaho, and the foundation for said building was constructed on-site by an
independent contractor employed by the defendants. The component kit obtained by the defendants
is accompanied by specific structural notes, which structural notes provide that they were designed
"primarily to safeguard against major structural damage and loss of life, not to limit damage."
Further, the general structural notes have specific directions for the preparation of the foundation,
concrete, and the reinforcing steeL Among the notes are recommendations that a soils report be
performed on the ground on which the building will be constructed prior to actual construction and
that all footings shall extend a minimum of 30 inches below grade. Further, that additional special
inspectors be employed by the defendants for inspection of the work required by the structure notes.
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7.

Rather than follow the instructions which accompanied the component kit, the

defendants failed to have a soils test performed, caused the building to be constructed wit.l-t only an
8 inch slab poured above the ground, llild failed to employ special inspectors. As constructed, the
building does not have the structural integrity as originally designed. The building is subject to
collapse due to inadequate foundation. In the event of such collapse, there is a substantial risk that
substantial portions of the building including, but not limited to, the non-fire retardant fabric of the
building will fall or be blo\vn onto the plaintiffs' home and property.

7.1

The building and its foundation will not safely resist the uplift and horizontal loads

shown on the building plans. Further, the building and the foundation will not safely resist the
required wind loads under building codes.

8.

fabric cover of the defendants' building is not fire retardant. In the event of a

fire, there is substantial risk that the plaintiffs' home will be significantly damaged.

9.

In addition to the failure to follow

structural notes for the construction

the

building, the defendants made no provision for rain gutters, thereby allowing all rain falling on the
31,200 square foot structure to drain directly onto the ground and not be diverted from the 8-inch
slab supporting the building. The accumulation of water from rain will further weaken the structural
integrity of the building.

10.

In addition, the defendants regularly stall horses in the area betvv'een the eastern side

of their building and plaintiffs' property. The mixture of manure from the horses and the rain water
drains off onto plaintiffs' property thereby causing a significant health hazard.

10.1

In addition, the defendants, beginning in 2007 and to the present, have purchased

hay wholesale from third-party sources, stored large amounts of hay in the fabric building, none of
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which was grown on defendants' real property, and have conducted a commercial, retail hay sale
business from the fabric building, which involves much vehicular activity by the public, in violation
of said siting permit and applicable building, life safety and fire codes.

10.2

In addition, the defendants, to the present, have operated a public commercial horse

training and horse show business from the fabric building, which involves much vehicular and
equine activity by the public, in violation of applicable building, life safety and fire codes.

10.3

In addition, defendants have continuously piled junk and manure and, since 2008,

maintained a pig sty directly behind plaintifis' home.

10.4

In addition, defendants' uses of defendants' property and the fabric building have

continuously been offensive to the senses because of excessive traffic, dust, noise, lights and odor
generated by such uses and such offensive uses

denied plaintiffs the comfortable enjoyment of

their lives and property.

11.

As a result of the defendants' actions set forth in paragraphs 7, 8, 9 and 10 above,

the defendants have constructed a building which poses significant threat of loss to the plaintiffs'
property, including the plaintiffs' home which is located within 100 feet of the building.

12.

On or about June 13, 2007, plaintiffs gave notice to the defendants to abate the

nuisance created by the defendants' acts. However, defendants failed and refused and continue to
fail and refuse to do so.

13.

That the building constructed by the defendants is an obstruction to the free use of

the plaintiffs' property so as to interfere with the comfortable enjoyment of their lives and property.
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14.

Plaintiffs have no adequate remedy at law or otherwise for the injury or damage

caused by the defendai'1ts' acts.

15.

Plaintiffs will suffer irreparable harm, damage and injury unless the acts and

conduct of the defendants described above are enjoined.

16.

The injuries and damages suffered by the plaintiffs from the continuation of the

conduct complained of greatly outweigh any hardship to the defendants by the abatement of the
conduct complained of herein.

17.

The only action that will abate the private nuisance herein created by the defendants

is the dismantling of their building.

18.

That plaintiffs have employed Garry W. Jones of the Law offices of Jones, Brower

& Callery, P.LL.C., duly licensed to practice law in the State ofIdaho, to proseeute this action and

are entitled to costs and a reasonable attorney

That plaintiffs are informed that $3,500.00 is a

reasonable attorney's fee if this action is uncontested, with an additional reasonable fee to be
charged if this action is contested.

plaintiffs' are entitled to attorney fees pursuant to Idaho

Code Sections 12-120 and 12-121.

COIJNT II
19.

The plaintiffs re-allege the allegations contained m paragraphs 1-18 above,

including any subparagraphs thereof.

20.

The siting permit issued by Nez Perce County to the defendant was based upon

the representation of the defendant, Brett Christensen that the property would be used for
agricultural uses. However, since completion of the construction of said building, the defendants
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have on several occasions utilized the building for public purposes to-wit, horse events including
commercial riding lessons. Such uses do not constitute agricultural use and construction thereby
should not have been allowed based upon the defendants' application for a siting permit

20.1

In addition, the defendants have operated and continue to operate a public,

cOlThuercial, retail hay business from the fabric building.
21.

Had the defendants indicated that the building would be used for public purposes,

adherence by the defendants with further restrictions of the Nez Perce County Zoning Ordinance
would have been required. That the defendants use of the building constitutes a violation of
zoning ordinances

that it was constructed without adherence to the Uniform Building Code as

required by Nez Perce County.

22.

That the use of the building for public purposes is a danger to the public for the

following reasons:
a.

The building is unstructurally sound due to the defendants'
failure to construct the building in accordance with the building
specifications and in accordance with applicable building, fire
and safety codes;

b.

The building has no restroom facilities;

c.

The building does not have a fire suppression system;

d.

The building has inadequate methods of ingress and egress in the
event of a fire.

e.

There is no provision for keeping rain water from mixing with
animal manure.
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23.

Since the building constructed by the defendants poses a safety risk to the public,

the defendants should be enjoined from allowing the continued use of the building by the general
public.

24.

That the plaintiffs have complained to Nez Perce County regarding the

defendants' use of the building, pointing out the actual uses as opposed to the uses the defendants
indicated in their ipitial application. Despite such contact by the plaintiffs to Nez Perce County,
Nez Perce County has taken no action other than to inform the defendants that the property
cannot be used in a manner

24.1

such it is being used. No citations have been issued.

Defendants have, after being notified in 2009 by Nez Perce County that

commercial hay sales are not allowed from the building, applied to Nez Perce County for a
conditional use permit to conduct defendants' presently unlawful, commercial, retail hay sale
business from the fabric bUilding. Although their application is in process, defendants have not
ceased operation ofthis commercial business.

25.

By the

public's continued use of the building, the likelihood of damages

to the plaintiffs' property increases and diminishes the plaintiffs' use of their property.

COUNT III
26.

Plaintiffs reallege the allegations contained in paragraphs 1-25 above, including any

subparagraphs thereof.
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27.

That as a result of the defendants' actions, the property of plaintiffs has been

diminished in value by an amount in excess of $10,000, the exact amount of such damages to be
determined at trial.

WHEREFORE, plaintiffs request:
1.

That the defendants be required to abate the nuisance by being ordered to dismantle

the building constructed on defendants' property.

2.

That the defendants be permanently enjoined from maintaining nuisances set forth

in this Complaint that have been conducted in the fabric building and on the defendants' property,
including all such public uses.

3.

That the plaintiffs be awarded damages in an amount in excess of $10,000 to be

determined at trial.

4.

For a reasonable attorney's fee of $3,500.00, if this action is uncontested, with an

additional reasonable fee to be charged if this action is contested.

5.

That the plaintiffs be awarded costs of suit and such other and further relief that the

court deems just and equitable.
DATED this 28th day of December, 2009.
RONALD J. LAJ\TDECK, P.C.
,.

'\,

\

i

l

,

/

"i.

£.LUttA '\

i

p

.

By:_
I
JL{tU[Li&L
Ronald J. Landeck
Attorfeys for Plaintiffs
I
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I hereby certify that on this ~ay

December, 2009, I caused a true and correct copy of

~

1i1is doclL.'11ent to be served on the fol1oVving h'1dividual in the manner indicated below:

i CHARLES

[X] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FA,X (208) 322-4486
[ ] Hand Delivery

BROw'N, ESQ.
P.O. BOX 1225
324 MAIN STREET
LEVvlSTON,ID 83501

STA TE OF IDAIIO

)
) ss
County of Nez Perce )
Julie McVicars, being fIrst duly sworn on

deposes and says that she is a Plaintiff in the

above-entitled action; that she has read the Ion=gomg First Amended Complaint, and that the
contents thereof are true to the best of her L'1forrnation and belief

¥eMcVicars
SUBSCRIBED and SWOR.~ to before me t!Us 23rd day of December, 2009.

( , ([\l ~
.C~
~~'tJ Lr=~~Q1 ~ 1 ,~
\

KARLA O. O'MAllEY
Notary Public

Stat. of Idaho

i

'"

Notary Public in and for the State ofIdaho iJ
My commission expires: I O~lg - c:2C)(d/" ,
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IN THE DISTRICT C01JRT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN ANTI FOR THE COlJNTY OF NEZ PERCE

JOHN M. MCVICARS and JULIE
MCVICARS, husband and wife,
Plaintiffs,
vs.
BRET B. CHRISTENSEN and
EDDIEKA B. CHRISTENSEN,
husband and wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-07-01460
SECOND A\1EJ\TDED
ORDER SETTING CASE FOR TRIAL
AND PRE-TRIAL CONFERENCE

IT IS HEREBY ORDERED that the above-named case be set for COURT TRIAL
before the Honorable CARL B. KERRICK, District Judge, at the Nez Perce County
Courthouse, at Lewiston, Idaho, at the hour of9:00 a.m. on the 30th day of August, 2010,
for FIVE (5) days.
IT IS FURTHER ORDERED parties shall comply with the following:
all discovery shall be completed by July 30, 2010;
that a pre-trial conference shall be held on August 23,2010, at the hour of
11 :00 a.m. Lead counsel trying the case must be present at the pre-trial conference.

SECONl) A.",\1ENDED ORDER
SETTING CASE FOR TRIAL Al"\JD
PRE-TRIAL CONFERENCE
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IT IS FURTHER ORDERED at the pre-trial conference each party shall:
1) Prepare in writing and submit to the Court in advance of the pre-trial
hearing, a concise statement of the claims and/or defenses asserted by
that party:
2) Prepare a list of exhibits and bring all exhibits to the pre-trial
conference to be marked;
3)

Each counsel shall make a request of opposing counsel for
stipulations to as many facts and issues as possible, and be prepared to
submit this stipulation to the Court at the pre-trial hearing;

4) Be prepared to stipulate the admission of any exhibits or to make
specific objections to its admissibility;
5) Furnish opposing counsel with the names and addresses of all
witnesses, the nature their testimony, experts' reports, and like
instruments, and complete all other matter which may expedite both
the pre-trial and trial

case:

6) Discuss the possibilities of settlement;
7) Submit to the court at the pre-trial hearing all contentions of law relied
upon:
DATED this

2~

~/l

day of January, 2010.

CUu<

CARL B. KERRlCK-District Judge

SECOND AME~1)ED ORDER
SETTING CASE FOR TRIAL A.1\l])
PRE-TRlAL CONFERENCE
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CERTIFICATE OF rvfA.ILING
I hereby certify that a true copy of the foregoing SECOND A.MENDED ORDER
SETTING CASE FOR TRIAL AND PRE-TRIAL CqNF~NCE was mailed, postage
of January, 2010, on:
prepaid, by the undersigned at Lewiston, Idlli~o, this

vJd-vaay

Ronald 1. Landeck
Attorney at Law
P.O. Box 9344
Moscow, ID 83843
Charles A. Brown
Attorney at Law
P.O. Box 1225
Lewiston, ID 83501
PATTY O. WEEKS,

SECOND AMEN1)ED ORDER
SETTING CASE FOR TRIAL A.l"ID
PRE-TRIAL CONFERENCE
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

JOHN M. McVICARS and JULIE
Mc VICARS, husband and wife,

Plaintiffs,
v.
BRET B. CHRISTENSEN and
EDDIEKA B. CHRlSTENSEN, husband
and wife, and BAR DOUBLE DOT
QUARTER HORSES, LLC, an Idaho
limited liability company,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 07-01460

MEMO~l>UM OPINION
AND ORDER ON DEFE:Nl>ANTS'
AMENDED MOTION FOR
PARTIAL SuMMARY
JUDGMENT

This matter came before the Court on Defendants' Amended Motion for Partial
Summary Judgment. The Plaintiffs were represented by Ronald Landeck, Attorney at
Law. The Defendants were represented by Charles Brown, Attorney at Law. The Court
heard oral argument on this matter on March 2, 2010. The Court, having heard the
argument of counsel and being fully advised in the matter, hereby renders its decision.

BACKGROUND
The McVicars and the Christensens are neighbors on rural property near
Lewiston, Idaho. In the spring of 2006, the Christensens commenced construction of a
MEMORAND1JM OPThTION Al\TJ) ORDER
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large agricultural building within approximately twenty feet of the Plaintiffs' property
line and in close proximity to the Plaintiffs' home. The building has approximate
dimensions of fifty feet in height, one hundred twenty feet in width, and two hundred
sixty feet in length. The building is supported by steel beams fuld has a fabric covering.
In July, 2007, the Plaintiffs filed suit against L1e Defendants, alleging claims of
private nuisance and public nuisance with regard to the agricultural building. Discovery
has been conducted in the matter, and the Defendants filed a motion for summary
judgment in mid-October of2009. The Plaintiffs filed a motion to amend the complaint
following the Plaintiffs filing of the motion for summary judgment. Follo'Wing the
Court's order determining that the Complaint could be amended, the Defendants filed an
amended motion for summary judgment. I
SUMMARY JUDGMENT STANDARD

Summary judgment should be granted where there is no genuine issue as to any
material fact, and the moving party is entitled to judgment as a matter of law. LR.C.P.
56(c). In determining whether summary judgment is appropriate, the court must construe
the pleadings, depositions, admissions, and affidavits in a light most favorable to the
nonmoving party. Conway v. Sonntag, 141 Idaho 144, 146, 106 P.3d 470, 472 (2005),

citing In/anger v. City o/Salmon, 137 Idaho 45, 44 P.3d 1100 (2002).
When a motion for summary judgment is "supported by a particularized affidavit,
the opposing party may not rest upon bare allegations or denials in his pleadings," but

I At argument, there was some confusion as to whether the Court had taken the Defendants' first motion for
summary judgment under advisement. For purposes of clarification, the first motion for summary
judgment filed by the Defendants was set off due to this Court's consideration of the Plaintiffs' motion to
amend the complaint. The Court permitted the Plaintiffs to amend the complaint, and the Defendants then
filed an amended motion for partial summary judgment, which was taken under advisement and is
addressed in this opinion and order.
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must set forth "specific facts" showing a genuine issue. LR.C.P. 56(e); Verbillis v.

Dependable Appliance Co., 107 Idaho 335,337,689 P.2d 227, 229 (Ct. App. 1984). A
"mere scintilla" of evidence or only a "slight doubt" as to the facts is insufficient to
withstand summary judgment. Corbridge v. Clark Equiprnent Co., 112 Idaho 85, 87, 730
P.2d 1005, 1007 (1986), citing Snake River Equip. Co. v. Christensen, 107 Idaho 541,
691 P.2d 787 (Cl. App. 1984); see also Jenkins v. Boise Cascade Corp., 141 Idaho 233,
238, 108 P.3d 380,385 (2005).

Finally, the initial burden of establishing the absence of a genuine issue of
material fact is on the moving party, and once this burden is met, it is incumbent upon the
non-moving party to establish an issue of fact regarding that element. Yoakum v.

Hartford Fire Ins. Co., 129 Idaho 171,923 P.2d 416 (1996).
ANALYSIS
The Defendants have filed an amended motion for partial summary judgment, for
purposes of clarifying issues in preparation for the pending court trial in this matter. The
Defendants' motion addresses issues surrounding both the private nuisance and public
nuisance claims brought by the Plaintiffs.

1. Private nuisance claims
The Defendants argue that there are no questions of material fact with regard to
certain issues involved in the Plaintiffs' private nuisance claim. First, the Defendants
argue that there is no issue of material fact as to whether building codes are relevant to
this case. The Defendants rely on the fact that the building in question is an agricultural
building which is exempt from the requirements of building codes pursuant to I.C. § 394116(5)(formally designated as

I.e. § 39-4116(4)).
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there is no issue of material fact as to whether design or building plans are relevant to this
case. The Defendants argue that the orJy requirement that may be imposed on
agricultural buildings is "compliance with road setbacks and utility easements."

I.e. §

39-41 i6(5)(formerly designated as I.e. § 39-4116(4)).
Finally, the Defendants argue that the allegations in Count I do not form a basis
for dismantling the building. Defendants contend that requiring dismantling of the
building is an extraordinary remedy, which is inappropriate in the case at hand. The
Plaintiffs argue that there are questions of material fact with regard to each of these
issues, thus summary judgment is not appropriate at this juncture.
The Defendants rely on the Idaho Right to Farm Act (hereinafter "RTFA") in
support of their argument that building codes, design or building plans should not be
presented to the Court for purposes of supporting the Plaintiffs' nuisance claims. The
RTFA was promulgated with the intent of the legislature to reduce the loss to the state of
its agricultural resources by limiting circumstances under which agricultural operations
may be deemed a nuisance. 2 See I.C. § 22-4501; Payne v. Skaar, 127 Idaho 341, 344,
900 P.2d 1352,1355 (1995). This Court is cognizant ofthe intent of the RTFA; however,
it is also apparent that questions of material fact remain regarding whether the building in
question falls under the auspices of the RTF A

2

The intent of the RTF A to insulate agricultural activities from nuisance lawsuits is set forth in statute at

I.e. § 22-4501:
The legislature finds that agricultural activities conducted on farmland in urbanizing
areas are often subjected to nuisance lawsuits, and that such suits encourage and even
force the premature removal of the lands from agriCUltural uses, and in some cases
prohibit investments in agricultural improvements. It is the intent ofthe legislature to
reduce the loss to the state of its agricultural resources by limiting the circumstances
under which agricultural operations may be deemed to be a nuisance. The legislature also
finds that the right to farm is a natural right and is recognized as a permitted use
throughout the state of Idaho.
MEMORANDUM OPINION MTD ORDER
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In addition, "the RTFA does not wholly prevent a finding of nuisance in
circumstances of an expanding agricultural operation surrounded by an area that has
remained substantially unchanged." Payne, 127 Idaho at 344,900 P.2d at 1355. In the
case at hand, there are factual questions regarding the surroundings in question, and
whether the construction of Defendants' building has resulted in a private nuisance, as
well as whether the building in question is one to which the R IF A applies.
Thus, the Court finds the Defendants' reliance on the RTF A unpersuasive for
purposes of the pending motion for partial summary judgment. Further, the Court is not
persuaded that the Plaintiffs are precluded from presenting evidence with reference to
building codes, design or building plans. While the building in question may be exempt
from rules and requirements of building codes, for purposes of compliance with a
municipality, these codes do not alter the definition of nuisance, which is set forth in I.e.
§ 52-101:
Anything which is injurious to health or morals, or is indecent, or
offensive to the senses, or an obstruction to the free use of property, so as
to interfere vvith the comfortable enjoyment oflife or property, or
unlawfully obstructs the free passage or use, in the customary manner, of
any navigable lake, or river, stream, canal, or basin, or any public park,
square, street, or highway, is a nuisance.
The Defendants' reliance on the premise that the building in question is an agricultural
building which is exempt from the requirements of building codes pursuant to I.e. § 394116(5)(formally designated as I.C. § 39-4116(4» does not preclude the Plaintiffs from
presenting evidence regarding building codes, design or building plans in support of their
nuisance actions.

In addition, the Court declines to make a determination of the potential remedy in
this case, where a determination of facts has yet to be made. The Defendants correctly
MEMORANDUM OPINION AND ORDER
ON DEFENDANTS' AMENDED MOTION
FOR PARTIAL SUMMliliY JUDGMENT

5

/ I()

assert that an order to dismantle a building is a drastic remedy, and that the majority of
cases where nuisance is proven, the remedy is to enjoin or limit the conduct that has
caused the nuisance. See Defendants' Brief in Support ofMotion for Summary Judgment,
at 8. 3 It is premature for the Court to make a determination regarding remedies at this
juncture.
The Defendants motion for summary judgment with regard to private nuisance is
denied. The Court will not preclude the Plaintiffs from presenting factual information
regarding the structural integrity of the building. Further, the Court 'will reserve ruling on
potential remedies in this case until findings of fact and conclusions oflaw have been
determined.
2. Public nuisance
The Defendants contend there are no material questions of fact regarding whether
the building is used by the public. The Defendants have submitted the Affidavit of Dr.

Bret B. Christensen in Support of Defendant's Motion for Summary Judgment (ReTitled), which supports the Defendants' argument that the building is not used for public
purposes. The Plaintiffs have responded \\1th assertions that the building may be used for
public purposes. There have been references to the building storing hay, which is later

3

The Defendants rely on Payne v. Skaar, where the Idaho Supreme Court stated:
The district court has the latitude to seek a more equitable middle ground. This Court has
stated:
But in a case of conflicting rights, where neither party can enjoy his own
[property] without in some measure restricting the liberty of the other in the use of
property, the law must make the best arrangement it can between the contending
parties, with a view to preserving to each one the largest measure ofliberty possible
under the circumstances.
Koseris v. JR. Simplot Co" 82 Idaho 263, 270, 352 P.2d 235,239 (1960), (quoting Madison
v. Ducktown Sulphur, Copper & Iron Co., 113 Tenn. 331, 83 S.W, 658, 667 (1904). Citizens
have not shown on this record that only total closure or relocation will abate the nuisance.
There may yet be other steps which 'will abate the nuisance.
Id. at 348, 900 P.2d at 1359.
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sold to the public. See Third Affidavit ofJulie Mc Vickers. As a result, questions of
material fact remain with regard to whether the public uses the building in question.
"A private party may maintain an action on a public nuisance ifhe can show that
it is 'specially inju.rious to himseif.'"

Campion v. Simpson, i04 Idaho 413, 424, 659

P.2d 766, 777 (1983), citing I.e. § 52-204; Redway v. Moore, 3 Idaho 312, 29 P. 104;
Ravndal v. Northfork Placers, 60 Idaho 305, 91 P.2d 368 (1939); Wade v. Campbell, 200
Cal.App.2d 54, 19 Cal.Rptr. 173 (1962). In the case at hand, there are questions of
material fact v.i.th regard to whether the building at the center of this dispute is utilized by
the public, and whether the building constitutes a public nuisance. Therefore, the
Defendants' motion for summary judgment regarding the issue of public nuisance is
denied.
CONCLUSION

The Defendants are seeking partial summary judgment on several issues pending
in the lawsuit currently before this Court. Based upon the foregoing analysis, questions
of material fact remain regarding both the private nuisance and public nuisance claims
brought by the Plaintiffs. Further, the Court frods that it is premature to make a
determination regarding whether the dismantling of the building in question is an
appropriate remedy in the case at hand. Thus, the Defendants' motion for partial
summary judgment is denied.
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ORDER
The Defendants' Amended Motion for Partial Summary Judgment is hereby
DE1"IIED.

IT IS SO ORDERED.

g;-y of April 2010.

Dated this

CARL B. KERRICK

:MEMORANDUM OPINION AND ORDER
ON DEFENDANTS' A:MENDED MOTION
FOR PARTIAL SUMMARY JUDG:MENT

District Judge
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CERTIFICATE OF MAlLING
I hereby certify that a true copy of the foregoing lV1EMOR..AATDUM OPIl\,TfON AND ORDER ON
DEFENDANTS' AMENDED MOTION FOR PARTIAL SUMMARY JODGlV1ENT was:
_ _ faxed this _ _ day of April, 2010, or
----''''-- hand delivered via court basket this

XI

J'~ay of April, 2010, or

mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this

I)t~ay of April,

2V(0, to:
Ronald J. Landeck
RONALD J. LAA'DECK, P . c . ,
-l' ,',L'
P.O. Box 9344
4\),1)-1 '---Lv'
Moscow, ID 83843
Charles A. Brown
Attorney at Law
P.O. Box 1225
Lewiston, ID 83501

MEMORA};'DUM OPINION AND ORDER
ON DEFE};'DANTS' AMENDED MOTION
FOR PARTIAL SUMMARY JUDGMENT
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Charles A. Brown
Attorney at Law
324 Main Street
P.O. Box 1225
Lewiston, ID 83501
208-746-9947
208-746-5886 (fax)
CharlesABwwn@cableone.net
ISB # 2129
Attorney for Defendants.
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COlJNTY OF 1\TEZ PERCE

JOHN M. McVICARS and JULIE
McVICARS, husband and wife,
Plaintiffs,
v.

)
)
)
)
)
Case No. CV 07-01460

)

BRET B. CHRISTENSEN and
EDDIEKA B. CHRISTENSEN, husband
and wife, and BAR DOUBLE DOT
QUARTER HORSES.LLC, an Idaho
limited liability company,
Defendants.

)
)
)
)
)
)
)
)

ANS\AlER TO PLAlNTIFFS' FIRST
AMENDED COMPLAINT WITH
AFFIRMATIVE DEFENSES

COME NOW the defendants above named by and through their counsel of record,
Charles A. Brown, and hereby answer the allegations contained in Plaintiffs' First Amended
Complaint as follows:

COUNT I
I

The defendants above-named hereby admit the allegations contained in paragraph 1
of Plaintiffs' First Amended Complaint.
ANSWER TO PLAINTIFFS' FIRST k'VIENDED
COMPLAINT \VITH AFFlRMATIVE DEFENSES - 1

Charles A. Brown, Esq.
P.O. Box 12251324 Main St
Lewiston, Idaho 83501
208-746-99471208-746-5886 (fax)
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.

II
The defendants above-named hereby admit the allegations contained in paragraph 2
of Plaintiffs' First Amended Complaint.
The defendants above-named hereby admit that the defendant BAR DOUBLE DOT
QUARTER HORSES.LLC is an Idaho limited liability company which the defendant BRET B.
CHRISTENSEN is a member thereto. The defendants further admit that the defendants BRET B.
CHRISTENSEN and EDDIEKAB. CHRISTENSEN are the owners oftherealpropertyupon which
the fabric building, which is the subject of this lawsuit, is situated.
ill

The defendants above-named hereby admit the allegations contained in paragraph 3
of Plaintiffs' First Amended Complaint.
N

The defendants above-named hereby admit that they commenced construction ofthe
building in question, in the spring of 2006, and deny all other allegations contained in paragraph 4
of the Plaintiffs' First Amended Complaint.

v
The defendants above-named hereby admit that the building is exempt from the
requirements of the county building codes. The defendants admit that they did inform the county
as to what uses they were going to make of the building and that the county deemed said uses to be
permissible uses. All other allegations set forth in paragraph 5 of the Plaintiffs' First Amended
Complaint are denied.
VI

Paragraph 6 sets forth approximate dimensions of the building in question and it is
correct that the components ofthe building were purchased from COVER-ALL Buildings, and that
the foundation for said building was constructed on-site by an independent contractor employed by
the defendants. All other allegations contained therein appear to be argument or partial references
and, thus, the remaining portion of paragraph 6 ofthe Plaintiffs' First Amended Complaint is hereby
denied.

ANSWER TO PLAINTIFFS' FIRST AMENDED
COM.PLAJNT WITH AFFIR..\1..A. TIVE DEFENSES - 2

Charles A. Brown, Esq.
P.O. Box 1225/324 Main St.
Lewiston, Jdaho 83501
208-746-9947/208-746-5886 (fax)
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I

VII
The defendants above-named hereby deny the allegations contained in paragraph 7
ofthe Plaintiffs' First Amended Complaint.
The defendants above-named hereby deny the allegations contained in paragraph 7.1
of the Plaintiffs' First Amended Complaint.

vrn
The defendants above-named hereby deny the allegations contained in paragraph 8
of the Plaintiffs' First Amended Complaint.

IX
The defendants above-named deny the allegations contained in paragraph 9 of the
Plaintiffs' First Amended Complaint.

x
The defendants above-named deny the allegations contained in paragraph 10 of the
Plaintiffs' First Amended Complaint.
The defendants above-named hereby admit the allegations that they have purchased
hay wholesale from third-party sources, stored large amounts of hay in the fabric building, which
none of it was grown on their property, and have conducted a retail hay sale business but deny the
remaining allegations contained in paragraph 10.1 of the Plaintiffs' First Amended Complaint.
The defendants above-named hereby deny the allegations contained in paragraph 10.2
of the Plaintiffs' First ~Amended Complaint.
The defendants above-named hereby deny the allegations contained in paragraph 10.3
of the Plaintiffs' First Amended Complaint.
The defendants above-named hereby deny the allegations contained in paragraph 10.4
of the Plaintiffs' First Amended Complaint.
Xl

The defendants above-named deny the allegations contained in paragraph 11 of the
Plaintiffs' First Amended Complaint.

ANSVlER TO PLAINTIFFS' FIRST AMEl\lJ)ED
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Charles A. Brown, Esq.
P.O. Box 1225/324 Main St
Lewiston, Jdaho 8350J
208-746-99471208-746-5886 (fax)
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xrr
The defendants above-named deny the allegations contained in paragraph 12 of the
Plaintiffs' First Amended Complaint. The plaintiffs did write a letter dated June 13, 2007. The
characterization of said letter is denied.

XIII
The defendants above-named deny the allegations contained in paragraph 13 of the
Plaintiffs' First Amended Complaint.
XlV

The defendants above-named deny the allegations contained in paragraph 14 of the
Plaintiffs' First Amended Complaint.

xv
The defendants above-named deny the allegations contained in paragraph 15 of the
Plaintiffs' First Amended Complaint.

XVI
The defendants above-named deny the allegations contained in paragraph 16 of the
Plaintiffs' First Amended Complaint.
:XvII

The defendants above-named deny the allegations contained in paragraph 17 of the
Plaintiffs' First Amended Complaint.

xvrn
The defendants above-named deny the allegations contained in paragraph 18 of the
Plaintiffs' First Amended Complaint.

COTJNT II
XIX
The defendants above-named admit/deny, as set forth above, the allegations contained
in paragraphs 1 through 18, inclusive of the subparagraphs thereto, of the Plaintiffs' First Amended
Complaint.

xx
The defendants above-named deny the allegations contained in paragraph 20 of the
Plaintiffs' First Amended Complaint.

ANSvrER TO PLAINTIFFS' FIRST AMEJ\i'DED
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Charles A. Brown, Esq.
P.O. Box 1225/324 Main St
Lewiston, Idaho 83501
208-746-9947/208-746-5886 (fax)
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The defendants above-named hereby admit that they operate a retail hay business,
but deny the remaining allegations contained in paragraph 20.1 of the Plaintiffs' First Amended
Complaint.

XXI
The defendants above-named deny the allegations contained in paragraph 21 of the
Plaintiffs' First Amended Complaint.

XXII
The defendants above-named deny the allegations contained in paragraph 22 of the
Plaintiffs' First Amended Complaint.

xxm
The defendants above-named deny the allegations contained in paragraph 23 of the
Plaintiffs' First Amended Complaint.
XXN
The defendants above-named admit that the plaintiffs have complained to Nez Perce
County officials, and it is also correct that Nez Perce County has taken no formal act or acts against
the defendants in any manner, nor have any citations been issued. The remaining portion of
paragraph 24 of the Plaintiffs' First Amended CompJaint is denied in its entirety.
The defendants above-named hereby admit that they have applied to Nez Perce
County for a conditional use permit to conduct retail hay sales, but deny the remaining allegations
contained in paragraph 24.1 of the Plaintiffs' First Amended Complaint. The defendants further
admit that the application has been approved by Nez Perce County.

xxv
The defendants above-named deny the allegations contained in paragraph 25 of the
Plaintiffs' First Amended Complaint.

COUNT III
XXVI
The defendants above-named admit/deny, as set forth above, the allegations contained
in paragraphs 1 through 25, inclusive of the subparagraphs thereto, of the Plaintiffs' First Amended
Complaint.

ANSWER TO PLAINTIFFS' FIRST AMENTIED
COMPLAINT Vv1TH A.FFlRMATIVE DEFENSES - 5

Charles A. Brown. Esq.
P.O. Box 12251324 Main St
Lewiston, Idaho 83501
208-746-9947/208-746-5886 (fax)
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xxvrr
The defendants above-named deny the allegations contained in paragraph 27 of the
Plaintiffs' First Amended Complaint.

AFFIRl\1ATIVE DEFENSES

Having answered plaintiffs Complaint, the defendants set forth their affinnative
defenses thereto as follows:
FIRST AFFIRl\1ATIVE DEFENSE

Plaintiffs' First Amended Complaint fails to state a claim upon which relief can be
granted.
SECOND AFFIRMJ\TIVE DEFENSE

The plaintiffs are barred, pursuant to I.e. § 39-4109, I.e. § 39-4116(4)/(5), and
section 6.1(b) of Nez Perce County Ordinance No. 77, from asserting any claims pertaining to the
construction or design of the defendants' building.
THIRD AFFIRl\1ATIVE DEFENSE

Pursuant to the clean hands doctrine, the plaintiffs are not entitled to equitable relief
because the plaintiffs' conduct has been inequitable, unfair and dishonest, or fraudulent and deceitful
as to the controversy in issue.
FOURTH AFFIRl\1ATIVE DEFENSE

Pursuant to the doctrine of quasi-estoppel, the plaintiffs are estopped from asserting
any claims regarding the construction, location, appearance, or agricultural uses of the defendants'
building.
FIFTH AFFIRl\1ATIVE DEFENSE

The plaintiffs are prevented from asserting their claims pursuant to the doctrine of
laches.
SIXTH AFFIRl\1ATIVE DEFENSE

Pursuant to the clean hands doctrine, the plaintiffs are not entitled to equitable relief
because the plaintiffs have openly operated a commercial granite business from their residential
property for a number of years.

ANSVl-TER TO PLA.Il\1TIFFS' FIRST AMENDED
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Charles A. Brown, Esq.
P.O. Box 1225/324 Main St
Lewiston, Jdaho 83-:501
208-746-9947/208-746-5886 (fax)
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Tbis consisted of the delivery of granite inventory in its raw form and then the
processing of the granite on site wbich included the use of macbinery to cut, trim, buff, and contour
the granite. Tbis created a significant amount of dust, noise, operation of trucks, etc., throughout the
day and very frequently during evening hours. At times there were occasions where a semi-truck
pulled into plaintiffs' yard area and kept the diesel engine running throughout the night so the driver
could sleep until moming when they would then unload the granite. The plaintiffs had numerous
employees, the exact number of wbich is unknown, and they came and went along Tbiessen Road
and past defendants' house at least twice a day.
At times the plaintiffs would burn their construction debris instead of hauling it off
ofthe premises. The above activities were carried on by the plaintiffs before, during, and after the
construction of defendants' building.

SEVENTH AFFIRi\lATIVE DEFENSE
The plaintiffs are not entitled to reliefbecause the plaintiffs have filed a second cause
of action in the Second Judicial District in and for the County of Nez Perce which is an appeal
proceeding with the County of Nez Perce, State ofIdaho. Tbis action deals with the same issues as
in tbis matter in regard to the defendants' building. Attached hereto as Exbibit "A" is a true and
correct copy of the Petition for Review filed against the County of Nez Perce.
WHEREFORE, the defendants, having answered the Plaintiffs' First Amended
Complaint and having asserted their affirmative defenses, respectfully pray for judgment as follows:
FIRST:

The plaintiffs take nothing by way 0 f their First Amended Comp laint

and their First Amended Complaint be dismissed in its entirety.
SECOND:

That the defendants be awarded attorney fees and costs pursuant to

Idaho Code sections 12-120 and 12-121 in having to defend this matter.
THIRD:

For such other and further relief the Court deems just and equitable

in the premises.
DATED on this 20th day of July,

2PiO/

.

LUDL
Charles A. Brov\TIl
Attorney for Defendants

ANSWER TO PLAINTIFFS' FIRST AMENDED
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Charles A. Brown, Esq.
P.O. Box 1225/324 Main St
Lewiston. ldaho 83501

208·746·9947/208·746-5886 (fax)
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I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was:

o

o
V
o
o

mailed by regular fIrst class mail, and deposited
in the United States Post Office to:
sent by facsimile to:
sent by facsimile and mailed by regular fIrst
class mail, deposited in the United States Post
Office to:
sent by Federal Express, overnight delivery

Ronald 1. Landeck, Esq. @ 208-883-4593
Ronald J. Landeck, P. C.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843

hand delivered to:

on this 20th day of July, 2010.
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Charles A. Brown, Esq.
P.O. Box 1225/324 Main St
Lewiston, ldaho 8350]
208· 746-9947/208·746-5886 (fax)
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RONALD 1. LA1\TDECK, ISB No. 3001
RONALD J. LA1\TDECK, P.e.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attomeys for Petitioners

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

JOHN M. McVICARS and JULIE
McV1CARS, husband and wife,

)
)

CASE NO. CV

:)0 I C>-' (·(\0 ("-)e'

)
Petitioners,
vs.
NEZ PERCE COUNTY, a body politic,
and corporate of the State ofIdaho,
through its- BDard ofCdlnmissioners,
Respondent.

)

PETITION FOR REVIEW

)
)
)
)

Fee Category: LL3.
Fee Amount: $88

)
)
)

)

PETITION
Petitioners Jo1m M. McVicars .and Julie McVicars, husband and wife ("Petitioners"),
petition for review of the action of Nez Perce County, Idaho ("County"), a body politic and
corporate of the State ofIdaho ("County") through its Board of Commissioners ("Commissioners"),
in issuing a decision on June J, 20J 0 approving with modifications Conditional Use Pem1it
Application 2009-4 filed by Bret and Eddieka Christensen (,'Christensens") on July 17, 2009,

f
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EXHIBIT
\l

AI'

affecting real property owned by Christensens situate in Nez Perce County, Idaho, and commonly
known as 29878 Thiessen Road, Lewiston, Idaho (the "Cillistensen Parcel"), as set forth in the
Findings of Fact Conclusions of Law Decision dated June 1, 2010 (collectively the "Decision"), a
true copy of which is attached hereto as Exhibit A. This Petition is made pursuant to Idaho Code

§§ 67-6521 and 67-5270 et seq. and Rule 84 LR.C.P. and other Idaho law.

1.

The name of the agency for which review is sought is Nez Perce County, a body politic

and corporate of the State ofIdaho, through its Board of Commissioners.
2.

The title of the district court to which the Petition is taken is the District Court of the

Second Judiclal District of the State ofIdaho, in and for Nez Perce County.
3.

111e Decision is the action for which review is sought.
HEARING RECORD

4.

There was a public hearing before Nez Perce County Planning and Zoning

Commission in this matter on October 20, 2009 and, following appeal, a public hearing before the
Commissioners in this matter on April 25, 20] 0, and, on infomlation and belief, both hearings were
recorded electronically, and the Commissioners' Clerk at the Nez Perce County Courthouse,
Lewistol1i-IdaJ"!ojs in passession of such recordings.
PARTIES
5.
Jdabo.

Petitioners were and are at all times relevant herein residents of Nez Perce County,

Petitioners own real property contiguous to the Chlistensen Parcel and occupy that real

property as their principal residence.
6.

County is a body corporate and public of the State of Idaho under Idaho Code §§ 50-

30], et seq. and acts through the Commissioners.

ANSWER TO PLAINTIFFS' FIRST AMENDED COMPLAlNT WITH
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· JURISDICTION AND VENUE
7.

This Court has jurisdiction over the parties and subject matter of this action under

Idaho Code §§ 67-6521 and 67-5270 et seq. and venue is proper in Nez Perce County under Idaho
Code §§ 67-6521 and 67-5272.
8.

Petitioners have statutory and constitutional interests and an interest in real property

which will be adversely affected if the County's approval of the Decision is upheld.

ISSUES FOR JUDICIAL REVIEW
9.

A preliminary statement of the issues for judicial revi'ew that Petitioners intend to

asseli on judicial review are as follows:
9.1

Wnether the Decision is suppOlied by substantial evidence on the whole
record.

9.2

VvThether the Decision is arbitrary, capricious or an abuse of discretion.

9.3

Whether the Decision is in excess

9.4

Whether the DecIsion is in violation of statutory provisions.

9.5

Whether the Decision is in violation of constitutional provisions.

the statutory authority of the County.

Whether the Decision was made upon unlawful procedure.
10.

A repOlier's transcript is requested.

11.

I certifY that:
I J .1

Service of this Petition has been made upon the County.

11.2

The County Clerk has been paid the estimated fee for preparation of the
transcript.

11.3

The County Clerk has been paid the estimated fee for the preparation of the
record.

ANSVlER TO PLAINTIFFS' FIRST AMENDED COMPLAINT WITH
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DATED this 28th day of June, 20] O.
RONALD J. LANDECK, P.c.

.,
By: ---7~----~----------------Ron Jd J. Landeck
Attlrneys for Petitioners John M. McVicars and
Jul{e McYicars

CERTIFICATE OF SERVICE
1 hereby certifY that on this 28th day of June, 2010,1 caused a true and conect copy of this

document to be served on the following individual in the manner indicated below:

Nez Perce County Board of Commissioners
Attention' Patty Weeks, ClerkiAuditor
Nez Perce County Courthouse
1 0 Main Street
P.O. Box 896
Lewiston, lD 8350]

[ X] U.S. Mail
[ ] Federal Express Standard Ovemight Mail
[ ] FAX
[ ] Hand Delivery

Nez Perce County Prosecutor
Daniel L Spickler, Prosecutor
Nance Ceccarelli, Civil Deputy Prosecutor
1221 F Street.
P.O. Box 1267
Lewiston, ID 83501

[ X] U.S. Mail
[ J Federal Express Standard Ovemight Mai]
[ ] FAX
[ ] Hand Delivery

Bret B. Christensen
Eddieka B. Christensen
29878 Thiessen Road
Lewiston, lD 8350]

[ X] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ]FAX
[ ] Hand Delivery

;/}lAid..A

""J UUv'J.;-[(~/iA_ _-

Rkmald J. Landeck

(
ANSWER TO PLAINTIFFS' FIRST AMENDED COMPLAINT WITH
r--'-''T',Af,P1Ek1A. TIVE DEFENSES

BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR NEZ PERCE COUNTY
PLAi'JNING AND ZO~1NG HEARING BOARD
In RE:

)
)

Appeal of CUP 2009-4

)
)
)
)
)
)

Jo1m and Julie McVicars
Appellant

FTh.TDINGS OF FACT
CONCLUSIONS OF LAW
DECISION

PROCEDURAl FINDINGS
I. That on January J 9,2010, Nez Perce County Planning and Zoning Commission

appro""ed Bret and Eddieka Christensen's application for a Conditional Use Permit of an
Agricultural Support Business supporting
located at 298

of hay on approximately 9.77 acres ofliUid,

Thiessen Road in Lewiston with the condition of dust abatement to keep the dust

down. (See the attached Findings of Fact Conclusions of Law and Decision attached as Exhibit
A.)

2. That pursuant to Nez Perce County Zoning Ordinance #72z, Section 14.3, an action or

ruling by the Planning and Zoning Commission may be appealed to the Board of COlmty
Commissioners.
3. That the Appellant in this matter filed an appeaJ on Conditional Use Permit 2009-4 on
January 25, 20J O.
4. That the Nez Perce County Board of Commissioners held a public hearing on the appeal
of Conditional Use Permit 2009-4 on April 15,2010 at 9:00 am.

FINDINGS OF FACT, CONCLUSIONS OF
LA W AND DECISION: APPEAL CUP 2009-4

PAGE:]
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ISSUE
I. Is the Agricultural Support Business proposed in the Conditional Use Permit
Application for hay sales by Bret and Eddieka Christensen a change of use of a particular building
thus negating the Agriculture Siting Permit; or, did the Planning and Zoning Commission properly
find that the proposed conditional use is appropriate to this parcel in this zone?
SUBSTA.NTIVE FINDINGS
I. That the Nez Perce County Board of Commissioners reviewed and considered the entire
record and fde of the application for a Conditional Use Pem1it, and f\rrthemlOre, considered all
information, oral or 'vvritten, that was received at the time and pJace of the public hearing as
presented by the Appellant, the Applicant, and other interested persons.
2. That Nez Perce County's Comprehensive Plan, Section 6, Land Use Goals and Policies,
Goal Statements (2): "is to retain a strong agricultural land use base to support the agrarial1
economy and
3. That

the rural character of Nez Perce C01.L.'1ty."
Perce County's Comprehensive Plan, Section 6, La.T1d Use Goals and Policies:

Policies (10) states: "Nez Perce County should allow mixed uses where the environment,
community
and infrastructu.Je
will not be adversely affected."
_.-:.__
~':."r"

4. That Nez Perce County Ordinance 72z, ZOlling Ordinance, Section 5.2.4: Conditional
Uses states:
The folJmving uses and their accessory uses are permitted subject to any and all other
applicable provisions of this Ordinance and subject to issuance ofa Conditional Use
Permit: (A) Agricultural support business (i.e. warehouses for agricultural uses, feed sales,
machIDe repair shops, fertilizer plants and storage facilities).

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND DECISION: APPEAL CPU 2009-4
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5. That the packet submitted by the McVicars "circled" (sic Commissioner WililTIan) back
to tlJe building and this is an appeal on the Conditional User Permit for hay sales, not a referendum
on the permitting of the building.
CONCLUSIONS OF LAW
]. That all applicable legal provisions regarding public notice prior to the public hearing
were met.
2. That the public hearing provided the Appellant and interested personS the opportunity to
be heard on the issue raised by the Appeal on the Conditional Use Pennit 2009-4.
3. That the Conditional Use Pemlit 2009-4 meets all of the criteria of Nez Perce County's
Comprehensive Plan, Idaho Local Land Use Planning Act, and Nez Perce County Zoning
Ordinance 72z.
4. That the applicable criteria sta.TJdards and Idaho Law allow for the Conditional Use
Pemlit, and upon considering

evidence, the Conditional Use Pennit should be modified with

the following conditions:
a. Annual application of dust abatement to the drive-way that is situated berween

:he two parcels leading to the building.
b. Proof ofpurchase and proof of application for {he dust abatement provided to
Nez Perce County Planning and Building and kept onjile with the Conditional Use
Permit.
c.

Limited hours of hay sales operation to Monday through Saturday,

7 am to 7 pm, with no de livelY or sale of hay on Sundays.

FINDINGS OF FACT, CONCLUSIONS OF
LA W AND DECISION: APPEAL CPU 2009-4
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5. AllY violation of the conditions and terms of the Conditional Use Permit may result in
the revocation of the Conditional Use Permit to sale hay on this property.
DECISION
The Nez Perce County Board of Commissioners hereby modifies Conditional Use Permit
2009-4 with the specific conditions outlined above in paragraph four of Conclusions of law, to
allow an Agricultural Support Business supporting the sale of bay on approximately 9.77 acres of
land, attached hereto and incorporated by reference as Exhibit B, located at 29878 Thiessen Road
in Lewiston.
Motion by

.

eJ}r'?rri4t:)I~

f9xw

,seconded by ~~

(j lif&t4.-to
...;;;

adopt the foregoing Findings of Fact, Conclusions of Law and Decision.
ROLLCALL:
Chairman Zermer

voted

Commissioner Wittman

voted

Commissioner Grow

voted

Motion approved by a vote of_----'1::L0=-=-::..-O_ _ _ _ __

FINDINGS OF FACT, CONCLUSIONS OF
PAGE:4
LAW AND DECISION: APPEAL CPU 2009-4
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EXHIBIT A

Dated this _ _--'---_ _ _ _ _ _ day of

~

,2010.

Ronald W tt an, Acting Chairman

BOARD

OUNTY CO}'1MISSIONERS

ATTEST:

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND DECISION: APPEAL CPU 2009-4
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Charles A. Brown
Attorney at Law
324 Main Street
P.O. Box 1225
Lewiston, ID 83501
208-746-9947
208-746-5886 (fax)
ISB # 2129
CharlesABrown@cableone.net
Attorney for Defendants.
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IN THE DISTRICT COL1RT OF THE SECOND JlJDICIAL DISTRICT OF
THE STATE OF IDAHO, IN Af..I'D FOR THE COUNTY OF :t\T£Z PERCE

JOHN M. McVICARS and JULIE
Mc VICARS, husband and wife,
Plaintiffs,
v.
BRET B. CHRISTENSEN and
EDDIEKA B. CHRISTENSEN, husband
and wife, and BAR DOUBLE DOT
QUARTER HORSES, LLC, an Idaho
limited liability company,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 07-01460

DEFENlJANTS' RESPONSE TO
ORDER SETTING CASE FOR TRIAL
Al"ill PRE-TRIAL CONFERENCE

COME NOW the defendants by and through their attorney of record, Charles A.
Brown, and respond to the Second Amended Order Setting Case for Trial and Pretrial Conference,
dated January 22,2010, as follows:

1)

Prepare in writing and submit to the Court in advance of the pre-trial

hearing, a concise statement of the claims and/or defenses asserted by that party:

DEFENTIANTS' RESPONSE TO ORDER SETTING
CASE FOR TRlAL MTI PRE-TRlA.L CONFERENCE - 1

Charles A. Brown, Esq.
P.o. Box 12251324 Main St
Lewiston, Idaho 83501
208·746·99471208-746-5886 (fax)

J3 1

~

RESPONSE: The defendants have denied the allegations set forth in the plaintiffs'

Amended Complaint, and reiterate the affirmative defenses plead therein which are as follows:
Plaintiffs' First Amended Complaint fails to state a claim upon which relief
can be granted.
The plaintiffs are barred, pursuant to I.e. § 39-4109, I.e. § 39-4116(4)/(5),
and section 6.1 (b) ofNez Perce County Ordinance No. 77, from asserting any
claims pertaining to the construction or design of the defendants' building.
Pursuant to the clean hands doctrine, the plaintiffs are not entitled to
equitable relief because the plaintiffs' conduct has been inequitable, unfair
and dishonest, or fraudulent and deceitful as to the controversy in issue.
Pursuant to the doctrine of quasi-estoppel, the plaintiffs are estopped from
asserting any claims regarding the construction, location, appearance, or
agricultural uses of the defendants' building.
The plaintiffs are prevented from asserting their claims pursuant to the
doctrine of laches.
Pursuant to the clean hands doctrine, the plaintiffs are not entitled to
equitable relief because the plaintiffs have openly operated a commercial
granite business from their residential property for a number of years.
This consisted of the delivery of granite inventory in its raw form and then
the processing of the granite on site which included the use of machinery to
cut, trim, buff, and contour the granite. This created a significant amount of
dust, noise, operation of trucks, etc., throughout the day and very frequently
during evening hours. At times there were occasions where a semi-truck
pulled into plaintiffs' yard area and kept the diesel engine running throughout
the night so the driver could sleep until morning when they would then
unload the granite. The plaintiffs had numerous employees, the exact number
of which is unknown, and they came and went along Thiessen Road and past
defendants' house at least twice a day.
At times the plaintiffs would burn their construction debris instead ofhauling
it off of the premises. The above activities were carried on by the plaintiffs
before, during, and after the construction of defendants' building.
The plaintiffs are not entitled to relief because the plaintiffs have filed a
second cause of action in the Second Judicial District in and for the County
of Nez Perce which is an appeal proceeding with the County of Nez Perce,
State of Idaho. This action deals with the same issues as in this matter in
regard to the defendants' building. Attached hereto as Exhibit "AI! is a true
J
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and correct copy of the Petition for Review filed against the County of
Nez Perce.

2)

Prepare a list of exhibits and bring all exhibits to the pre-trial conference

to be marked;
RESPONSE: See attached list (Exhibit "A").
3)

Each counsel shall make a request of opposition counsel for stipulations

to as many facts and issues as possible, and be prepared to submit this stipulation to the Court
at the pre-trial hearing;
RESPONSE: The defendants will corne prepared to the pretrial conference to
stipulate to any such facts.

4)

Be prepared to stipulate the admission of any exhibits or to make specific

objections to its admissibility;
RESPONSE: Upon receipt of the plaintiffs' exhibit list, the defendants will be able
to discuss more fully which exhibits they object to or have no objection to.

S)

Furnish opposing counsel with the names and addresses of all witnesses,

the nature their testimony, experts' reports, and like instruments, and complete all other
matter which may expedite both the pre-trial and trial of this case:
RESPONSE: The names were provided in discovery as well as what the nature of
their testimony would be. The attached list is a pared-down version on the contemplated witnesses
to be called (Exhibit liB").
6)

Discuss the possibilities of settlement;

RESPONSE: The defendants are always open to settlement discussions, but if they
contain the request of dismantling or moving the building in question, such is not feasible.
7)

Submit to the court at the pre-trial hearing all contentions of law relied

upon:
RESPONSE: This matter has been briefed on two separate summary judgment
motions, and therefore the various aspects of law have already been brief. Based on the previous
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pleaclings, it is defendants' counsel's assumption that references will be made to the
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(International Building Code) and the lFC (International Fire Code).
DATED on this 20th day of August, 2010.
/
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Charles A Brown
Attorney for Defendants.

I, Charles A Brown, hereby certify that the a true and correct copy of the foregoing was:

o

o
o

Ronald J. Landeck, Esq. @ 208-883-4593
Ronald J. Landeck, P. C.
693 Styner Avenue, Suite 9
sent by facsimile and mailed by regular fIrst P.O. Box 9344
class mail, deposited in the United States Post Moscow, ID 83843

mailed by regular fIrst class mail, and deposited
in the United States Post Office to:
sent by facsimile to:

OffIce to:
sent by Federal Express, overnight delivery
hand delivered to:
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EXhlBIT"A"
DEFENDANTS' PRELItvllNARY EXHIBIT LIST
Mc VICARS ET UX. v. CHRISTENSEN ET AL.

1\TEZ PERCE COUNTY, CASE NO. CV 07--01460
NO

ADM

REJ

DESCRIPTION
Siting permit
Conditional Use Permit
Building plans (large on board and smaller ones)
Atlas Concrete delivery receipts
tlas Sand and Rock delivery receipts
French drain receipts
December 3,2007, Bryce Stapley letter
October 22,2007, Garry Jones letter
October 16,2007, Progressive Engineering Group, Inc. letter
July 24,2009, Clayton Steele from DEQ letter
Receipts for the driveway pavement, gravel, trees & shrubs, water/drip
lines
Petition for Review
Assessed values for McVicars and Christensen homes - 2005 to 2010
Wind charts
Allwest Testing charts
Photographs
Nez Perce County Zoning Ordinance 72z
Nez Perce County Zoning map
Aerial map of Tammany Creek Road with siting areas (large board)
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EXHIBIT "B"
DEFE:N1)A-NTS' PRELIMINARY VvlTNESS LIST
DON KERBY
1014 MAIN STREET
LEVvlSTON ID 83501
WARREN WATTS
3435 CLEMAJ..JS ROAD
CLARKSTON WA 99403
PAULDUFFAU
ASOTIN W A 99402
RICHARD A KEANE
KEANE A.l'ID CO CONSTRUCTION INC
247 TRAIN ROAD SU1TE 108
LE\V1STON ID 83501
STEPHEN C JOHNSON
POBOX 65
LEWISTON ID 83501
ERIK Afu~SON PE PG
ALLWEST TESTING & ENGINEERING
2127 SECOl\TD AVENUE NORTH
LEWISTON ID 83501
LARRY H HARRIS PE SE
WOMER & ASSOCIATES INC
1819 E SPRINGFIELD
SPOKANE W A 99202
BRIAN DAVIS
DAVIS COMMUNICATIONS
103 S FRONT ROAD
KAMIAH ID 83536
KRISTEN GIBSON
325 MAIN STREET
LEWISTON ID 83501
P AT ROCKEFELLER BTJILDING OFFICIAL
NEZ PERCE COUNTY BUILDING INSPECTOR
BRAtvfMER BUILDING
122IDB)'.ENO~gE1rESPONSE TO ORDER SETTING CASE FOR TRIAL AND PRELE~:rnN:8l£iU1NCE
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Al\1ITY LARSEN
AGRlCULTURE INVESTIGATOR SR
IDAHO STATE DEPARTMENT OF AGRlC1JLTURB
1118 F STREET
LE\VISTON ID 83501
JO SMITH
3507 16TH STREET C
LEWISTON ID 83501
FRANK DILLON
2174 TA1v1MANY CREEK ROAD
LEWISTON ID 83501
AMY WOOD
735WLIME
GENESEE ID 83832
GORDON MOHR
342418TH STREET
LEWISTON ID 83501
PAULA PINTAR
735 PRESTON
LEWISTON ID 83501
ALANLAMM
29926 DAWN LAl~b
LEWISTON ID 83501
CARLEEN BALDWIN
409 PARK DRNE
LEWISTON ID 83501
GLENNA M BOWEN
3616 20TH STREET
LEW1STON ID 83501
DEAN CARPENTER
4039 CARPENTER LANE
LEWISTON ID 83501
CLIFF CHASE
1733 ALDER AVENUE
LEWISTON ID 83501
DEFENDANTS' RESPONSE TO ORDER SETTING CASE FOR TRlAL AND PRETRlAL CONFERENCE
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DAVE KRAMER
1524 SOUTH VIEWPOINT DRIVE
LEW1STONID 83501
MARK HILL
1132 RJPON A VEt-.ruE
LEWISTON ID 83501
KAREN PARVIN
30300 ROSENKRANTZ ROAD
LEW1STON ID 83501
RODNEY KILMAR
928 WARNER A VE:Nl.JE
LE\N1STON ID 83501
LIl\TDSEY LONG
1328 ELM STREET
CLARKSTON W A 99403
TAMMY LONG
1328 ELM STREET
CLARKSTON \"1A 99403
MARK WALKER
27 47 E l\1AIN
LEWISTONID 83501
MORLAMOSER
3967 BRONCO LAi~E
LEWISTON ID 83501
DALE VALENTINE
40954 WAHA ROAD
LEW1STON ID 83501
DEPUTY LUCAS K. l\1..ARIIN # 2530
~'EZ PERCE COUNTY SIiERIFF'S OFFICE

1150 WALL STREET
LEWISTON ID 83501
CLAYTON STEELE
DEP ARTMENT E~'VIRONMENTAL QUALITY
1118 F STREET
LEWISTON ID 83501
DEFENDAl\JTS' RESPONSE TO ORDER SETTING CASE FOR TRIAL AND PRETRIAL CONFERENCE
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RONALD J. LANDECK, ISB No. 3001
RONALD], LANDECK, P.c.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

JOHN M. McVICARS and JULIE
McVICARS, husband and wife,
Plaintiffs,
vs.
BRET B. CHRISTENStN and
EDDIEKA B. CHRISTENSEN, husband
and wife,

)
)
)
)

)
)
)
)
)
)

CASE NO, CV 07 - 01460

STATEMENT OF
PLAINTIFFS' CLAIMS

)
Defendants.

)

Plaintiffs hereby submit those claims asserted by plaintiffs in this action, as follows:
1.

A claim for private nuisance against defendants for using defendants' property and

constmcting and using defendants' fabric building in a manner that poses a serious J1sk of injury and
of damage to plaintiffs' property, is offensive to the senses and obstructs the free use of plaintiffs'
propelty and interferes with the comfOIiable enjoyment of plaintiffs' lives and propelty.

STATEMENT OF PLAINTIFFS' CLAIMS-- 1

VVb

IolI004/006

2.

A claim for public nuisance againstdetendants for using defendants' property and

constructing and using defendants' fab11c building in a manner that poses a serious risk of injury to
plaintiffs and a considerable number of persons and of damage to plaintiffs' propeliy, is offensive to
the senses and obstructs the free use of plaintiffs' property and interferes with the comfortable
enjoyment of plaintiffs' lives and property and affects a considerable number of persons.
3,

A claim that defendants' actionable conduct constituting the nuisances be appropriately

abated, including, but not limited to, the dismantling of defendants' fabric building.

4.

A claim for damages in amounts to be proven at trial.

5.

A claim for attomey fees and costs of suit.

DA TED this 20th day of August, 2010
RONALD J. LANDECK, P.e.

('\
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' Ronaldi J. Landeck
Attonleys for Plaintiffs
I,
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CERTIFICATE OF SERVICE

I hereby ce11ity that on this 20th day of August, 2010, I caused a true and conect copy of
this document to be served on the following individual in the manner indicated below:

CHARLES A. BROWN, ESQ.
P.O. BOX 1225
32.4 MAIN STREET
LEWISTON,lD 83501

STATEMENT OF PLAINTIFFS' CLAIMS-- 2

[ X] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ X] FAX (208) 746-5886
[ ] Email tocharlesabrown@cableone.net
[ ] Hand Delivery
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FILED
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LA1'IDECK, P.C.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ill 83843
(208) 883 -1505
FAX (208) 883-4593
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SECOND JlJDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

JOHN M. McVICARS and JULIE
McVICARS, husband and wife,
Plaintiffs,
vs.
BRET B. CHRISTENSEN and
EDDIEKA B. CHRISTENSEN, husband
and wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 07

01460

PLAINTIFFS' CONTENTIONS
OF LAW

Plaintiffs have set forth contentions oflaw in Plaintiffs' Answering Brief in Opposition to
Defendants' Motion for Summary Judgment filed November 2, 2009, and in Plaintiffs' Second
Answering Brief in Opposition to Defendants' Motion for Summary Judgment filed January 19,
2010.
In further brief, McVicars' contentions are as follows:
1.

The facts of this case establishes that Christens ens' use of their property and fabric

PLAINTIFFS' CONTENTIONS OF LAW -- 1

building and unsafe construction methods and materials of their fabric building constitute private
and/or public nuisances. Idaho Code § 52-101 defines nuisance as "[a]nything which is injurious to
health or morals, or is indecent, or offensive to the senses, or an obstruction to the free use of
property, so as to intertere with the comfortable enjoyment oflife or property ... [.]" A public
nuisance is "one which affects at the same time an entire community or neighborhood, or any
considerable number of persons, although the extent of the annoyance or damage inflicted upon
individuals may be unequal." I.C. § 52-102. A private nuisance is "[ e ]very nuisance not defined by
law as a public nuisance or a moral nuisance[.]" I.C. § 52-107. Hansen v. Independent School

District No.1 in Nez Perce Counry, 61 Idaho 109,98 P.2d 959 (1940).
2.

"A private person may maintain an action ... for any other public nuisance, if it is

specially injurious to himself." I.e. § 52-204. A public nuisance is "one which affects at the same
time an entire community or neighborhood, or any considerable number of persons, although the
extent of the annoyance or damage inflicted upon individuals may be unequal." I.e. § 52-102.
3.

The fact that McVicars had occupied their residence for more than 15 years before

Christensens constructed the unsafe fabric building and engaged in offensive conduct imposes on
Christensens a duty, under law, not to do whatever they want, without impunity, on their property,
to destroy McVicars' enjoyment oflife and ruin McVicars' property values. See Crea v. Crea, 135
Idaho 246, 16 P.3d 922 (2000).
4.

Idaho Code § 39-4116(5) does not immunize Christensens from creating or allowing

situations to exist which are "injurious to health ... or an obstruction to the free use ofproperty,
so as to interfere with the comfortable enjoyment oflife or property ... [.J" under Idaho Code
§ 52-101. That is, the fact that a building or its use are in compliance with zoning laws is no
defense to an action for private nuisance. See Lunda v. Matthews, 46 Or App 701,706-707,613

PLAINTIFFS' CONTEl\TTIONS OF LAW -- 2

14-3

P2d 63 (1980), ("Zoning is not an approval of the manner of conducting a business that is a
private nuisance.") See also Crea v. Crea, 135 Idaho 24616 P.3d 922 (2000) (which upheld a
nuisance judgment against defendants despite the defendants' operation of a lawful business
enterprise. )
5.

Idaho Code § 39-4116 does not exempt agricultural buildings from the 2006

International Fire Code ("IFC"). Idaho Code Sections 39-41 09( 1) and 39-4116(2) require local
governments to adopt the IBC, parts of the International Residential Code and the International
Energy Conservation Code, but the IFC is excluded from that required list. TIlls means that, as
applied to the exemption under Section 39-4116(5), agricultural buildings are not exempt from
provisions of the IFe. See Idaho Code § 39-4109(a)(a)(ii). IFC has been adopted for application in
all counties in Idaho as the minimum standards for protection of life and property from fire.
I.e. § 410-253. IFC provisions of the Idaho Code, I.e. §§ 41-253 to 41-267, 269, necessary for
"public safety, health, peace and welfare ... remedial and preventive in nature, and shall be construed
liberally. HI.C § 41-269. There are numerous, provisions in the IFe that apply to this building that
have not been met, including IFe § 101A ("existing structures ... which ... constitute a distinct
hazard to life or property"), IFC § 102.3 C"[ n]o change shall be made in use or occupancy of a
structure that would place the structure in a different division of the same group or occupancy or in
a different group of occupancies, unless such structure is made to comply with the requirements of
this code and the International Building Code"), IFC § 105.3.3 ("[t]he building or structure shall not
be occupied prior to the fire code official issuing a permit that indicates that applicable provisions
ofthis code have been met"), IFe § 105A ([§ 105A.1] H[c]onstructiondocuments shall be
submitted ... " [§ 105.4.3] "are complete and in compliance with the applicable codes and

PLAThTTIFFS' CONTE1\TTIONS OF LAW -- 3
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standards") and those specific IFC and IBC sections to discussed in the attached Apri19, 20lO letter
to Nez Perce County Commissioners from Scott R. Creighton, professional engineer.
6.

Defendants' reliance on the Idaho Right to Farm Act, I.C. §§ 22-4501 to 22-4504 is

without substance. The Act's intent is to address the encroachment of "urbanizing areas" and
changes in "surrounding nonagricultural activities," neither of which has occurred in this case.

Payne v. Skaar, 127 Idaho 341, 344, 900 P.2d 1352, 1355 (1995).
7.

Remedies for nuisance include abatement, injunction and damages. Benninger v.

Derifield, 142 Idaho 486, 491, 129 P3d 1235, 1240 (2006).
8.

Any person whose personal enjoyment is lessened by a nuisance may bring an action to

have the nuisance enjoined, abated as well as damages recovered. I.e. § 52-111.
9.

"The abatement of a nuisance does not prejudice the right of any person to recover

damages for its past existence." I.e. § 52-110. In regards to an award of damages, the right to
recover depends on the existence of the nuisance and the extent of the injury. ld. at 491, 1240.
Discomfort, annoyance and inconvenience sustained by the plaintiff are appropriate elements of a
general damages award in an action for nuisance. ld. More than a mere allegation of diminished
property value is necessary to award actual damages for the actual and substantial damage to the
property itself Id.
Respectfully submitted on August 23, 20lO.
RONALD J. LANDECK, P.e.

BY.]{U~ ~CvJR04ald 1. Landeck
Att~meys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on this 23rd day of August, 2010, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:
CHARLES A. BRO\\ll'~, ESQ.
P.O. BOX 1225
324 MAIN STREET
LEWISTON, ID 83501
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[ ] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 746-5886
[ ] Email tocharlesabro-wTI@cableone.net
[ X] Hand Delivery
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Scott R Creighton (F) PE
Senior Engineer
src@creightoneng.com

09 April 20 I 0
NezPerce County Commissioners
1225 ID St, PO Box 896
Lewiston ID 83501

RE:

Bret Christensen Coverall Building located Thiessen Rd, Lewiston ID 83501

. Dear NezPerce County Commissioners:
Creighton Engineering Inc has reviewed photos and documents regarding the Coverall Building
owned by Bret Christensen on THiessen Rd!, Lewiston ID 8350L Attached is a copy of photos
and documents I have reviewed. It has been observed by Julie Mc Vicars that the structure is 23
FT from the Mc Vicars property line and approximately 90 FT from the Mc Vicars residence.
(,

.'

I am a senior fire protection engineer qualified to render the following opinion. My C.V. is
attached for your review. I am a licensed Professional Engineer in the State of Idaho in the
engineering discipline of Fire Protection. I amAualifIed to render a legal opinion regarding fire
safety.
.
.
Creighton Engineering Inc has reviewed the fOllow'ing documents
assessment.
2006
2006 IFC
2006 IBC

2006 IBC/IFC

k respect to frrerisk

Idaho Fire Code
'\
International Fire Code (Idaho has adopted the IFC). Chapters specific to
this application are Chapters 5, 6,24 (Section 2404).
International Building Code. Chapters specific to this application are
Chapters 5, 6, 31 (Section 3102 and Appendix C). NezPerce has Adopted
Appendix C.
Other code sections were reviewed for generic application

The International Fire Code, International Building Code and other currently adopted
construction codes have 4 fire risk objectives': 2 are primary frre risk objectives and 2 are
secondary fire risk objectives. Tent/membrane structures are regulated per the IFC Chapter 24
Section 2404 which regulates some aspects of construction, occupancy and clearances. Section
2404.1 references the IBC for additional location on property, construction, and occupancy
requirements (Chapter 5/617, Section 3102).

COMMERCIAL,
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McVicars Property· Thiessen RD, Lewiston ID
09 April 2010
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. TentlMembrane Agricultural Buildings are regulated by Fire Code Section 2404.1 - 2404.16
Based upon the Idaho Fire Code and referenced Building Code sections, I identify the following
Fire Safety Risk Objectives addressed by these code provisions as follows:

PRIMARY FIRE SAFETY RISK OBJECTIVES:
1.

Occupant Life Safety (OLS). Occupant Life Safety refers to items such as proper exiting.

2.

Neighbor Property Protection (NPP). Neighbor Property Protection is addressed via the
Fire Code and referenced Building Code provisions - includes spatial requirements (fire
separation distances). The specific risk purpose of these chapters is "flIe spread
slowdown" for the purpose to reduce fITe spread to adjacent properties and allow a fire
department or fITe brigade a "fighting" chance to enact manual flIe suppression efforts.

SECONDARY FIRE SAFETY RISK OBJECTIVES:
3.

Owner Property Protection (OPP). The specific risk purpose of these chapters is "fITe
spread slowdown" for the purpose to reduce fITe ~pread within a structure to limit owner
loss of property/contents and allow a fITe geparttnent or fITe brigade a "fighting" chance
to enact manual fITe suppression efforts. . ,

4.

Emergency Responder Life Safety (ERLS). The specific risk purpose of these chapters is
"fire spread slowdown" for the purposetfo reduce fITe spread to provide emergency
responders time and "defensible yards/space" to safely enact manual flIe suppression
efforts.
I
\
\.

The Fire Code regulates the contents we put in buildings - the interior and exterior fuels whic.Q.
cause the speed of fITe growth and fire propagation. For the most part, the Fire Code chapters
serve out requirements for unusual fuels (contents). 'rire Code Chapters 3, 4 & 5 are generically
applicable as baseline fITe safety concepts and requirements for the purpose of enabling
emergency responders to have a "fighting" chance of doing their job of manual fITe suppression
tactics safely.
All TentlMembrane buildings (Commercial or Agricultural) are regulated by Fire Code Section
2404.1 and referenced Building Code sections. NezPerce County has adopted IBC Appendix
"C" as a code for Agricultural Buildings.
The Fire Code, in addressing flIe risk structural fITe safety, utilizes portions of the Building code
for safety concerns such as side yard distances, type of construction, use/occupancy. The
charging statement for tent/membrane structures is in the Fire Code. In this case, Fire Code
extends to the building code for specific issues.

Dr
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McVicars Property". Thiessen RD, Lewiston ill
09 April 2010
Page 3 of 5
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OUR REVIEW YIELDS THE
1.

FOLLOWL~G

DATA:

The data received from the manufacturer indicates the cover to be Non Fire material.
There is no data to indicate compliance with IFC Section 2402.2 regarding "flame
propagation resistance" per NFPA 701 hence the structure There is no Label (2404.3) or
Certification (2404.4). The structure is therefore rated as Type V B construction
(combustible - non rated).
.

2.

The Fire Code (2404.1) references the IDC for building size (IDC 3102.4). There are hvo
options in this case: If the tent membrane structure is classified as a "commercial"
structure the maximum one floor size is 5,860 SF. As an agriCUltural building per IDC
Appendix "C", the maximum permitted size is 12,000 SF. The subject structure is
31,200 SF.

3.

The Fire Code references the building code for location, area and height requirements.

Calculations using commercial or agricultural criteria do not permit the structure size when
located with 23 FT side yards (31,200 SF, Type V B, Occupancy "U" or "S-2", non sprinkled).
THE MEMBRANE STRUCTURE DOES NOT COMPLY WITH FIRE SAFETY
REGULATIONS AS FOLLOWS;
1.

Is over size (over area) as either an my-ner !Jccupied agricultural building (IDC Appendix
"C" Section CI02.2) or a commercial building (IDC Table 503, Section 504 & 506
Modifiers). The structure is non compliant with IBC Sec~on 3102.4.

2.

Is over height as either an owner occupied agricultural building (IBC Appendix "c"
Section 102.1) or a commercial building (IDC Table 503, Section 504) - 40 lIT maximum height. The structure is non compliant with IBC Section 3102.5.
,

3.

Structure Fire Hazard Exposure Control- Stationary (non attended) flammable or
combustible liquids must be kept 50 FT away of structure - IFC Section 2404.17.2.

4.

Vegetation control is required for 30 FT - all sides of structure - IFC Section 2404.21.20.

I

Ancillary to the risk objective of Neighbor Property Protection and Emergency Responder Life
Safety are fire code requirements for the following:
5.

All weather Fire Access Lane per IFC Section 503 and IBC Appendix "C".

6.

Manual Fire Tactics Fire Protection Water Supplies - Fire Flow/Fire Hydrants per IFC
Section 508.3, 508.4, 508.5.

7.

Mise Fire Prevention Requirements - for example IFC Section 906 Portable Fire
Extinguishers.

,

.

I'I-~

........P~£~Ai~iq"ii~l~i~S~C~O~I.Q'i'E'1'Q~Ii~6~"~Q~5~6U.I~E~1~f~r~,....................................... .
FIRE

PROTECTION

CONSULTING

FOR

INSTITUTIONAL,

COMMERCIAL,

INDUSTRIAL

McVicars Properrj - Thiessen RD, Lewiston lD
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OTHER OBSERVATIONS
The current use of the structure in our opinion most closely resembles an F-2 or S-2 occupancy.
Wire Bound hay in bales has a large amount of BTU's but the exposed surface to volume ratio is
low hence fIre risk is primarily from surface burning. Given the hay is kept dry, the fIre spread
across the surfaces call be quick - fast moving - but without a lot of heat energy.
The propensity for this fuel to melt off the membra.nJ~ skin and give off (hay) flying embers is
high especially if there is wind. The membrane material typically shrinks and shrivels and does
not become airborne.
Our opinion is that perimeter stacking of wire bound baled hay does not constitute an S-1 fuel
loading confIguration. If the sole purpose of the space was hay storage throughout with 10-12 FT
aisles between rows and stacks - the higher risk S-1 would be appropriate.
Solid stack baled hay also does not meet the normal expected fIre growth rate of "high piled"
storage (IFC Chapter 23) due to lack of vertical air flues (chimney effect - air entrainment) that
occurs in stacked commodities with air gaps.
The low occupancy count and human familiarity of structure and exits does not fit code's
descriptors of a typical "assembly" occupancy. Lack of substantial seating does not fIt code's
baseline concept for assembly uses.
(

A popular misconception is that a membrane material can be "converted" to be non combustible
by applying a spray on fIre retardant coating. Spray on materials affect a material's surface
burning characteristics (delay ignition) but d9- not pause a combustible material to become "non
combustible".
'
.
(

Our opinion on the topic of vinyl material fume off gassing in a fITe event is that there would not
be a signifIcant toxicity risk due to the nature of a fIre plume to rise based on internal heat
\
buoyancy. Most smoke travel is a most at a 45% angle when wind driven.

,

SUMMARY
1.

Code intent for the PRlMARY fIre risk objective of Neighbor Property Protection is not
met due to inadequate spatial separation to adjacent property lines. Ancillary conditions
of vegetation and exterior combustibles allow a greater propensity for fIre occurrence
than code permits.

2.

Code intent for the SECONDARY fIre risk objective of Emergency Responder Life
Safety is not met due to inadequate spatial separation to adjacent property lines.
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3.

Based on # 1 & # 2, code intended safety is not provided. The McVicars property and life

as at unacceptable risk. The distance of23 FT is approximately 1i3rd of the required
distance (60 FT) for adequate fire spread slowdown.

In the Interest of Fire Safety,
CREIGHTON ENGINEERING INC.
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Scott R. CreIghton, (F) P.E.
Creden tials:

, Received BSCE degree from Washington State University in 1977. Registered Fire Protection
Professional Engineer (1983) in Washington, Idaho, Montana, and Oregon. 32 Years of Fire
Protection consulting experience.
Appointed Civic Capacity:

Chairman of the City of Spokane Fire Code Advisory and Appeal Board from 1990 - 1993. Board
member from 1986 to 1990. Board responsibilities: code development, code interpretation and
Appeals cases (hearings).
Professional Membership:

Society of Fire Protection Engineers - Full Member Level
National Fire Protection Association - Associate
Member. Washington State Association of Fire Chiefs
Background:
(

,

,... r

Mr. Creighton is a Registered Fire Protection Engineering Washington, Oregon, Idaho, and Montana.
He is certified nationally as an administrator of the Fire Safety Equivalency Survey for Health Care
occupanCIes.
(
(
Mr. Creighton'S career in fire protection began with Factory Mu~al Engineering (Seattle District
Office) in 1978. As a Loss Prevention Consultant, he was responsible for evaluating hazards
associated with fire, explosion, human and natural disasters for the full range of occu~ancies from
light hazard offices to high hazard manufacturing facilities.
'\

Mr. Creighton served as Fire Protection Design Defartment for Thomas J. Gerard & Associates in
Spokane, Washington. Creighton was direct supervision of the design offrre protection systemsfor
commercial, institutional, industrial and residential facilities. This included all engineering, design,
construction observations, inspections, acceptance testing, etc. He developed full design drawings
and documents and conducted all code reviews.
Mr. Creighton founded Creighton Engineering in 1986. Additional 'services Fire Life Safety Code
Compliance reviews, Fire Hazard Analysis, Alternative Design Strategies Options, and Risk
Engineering.

In 2009, Mr Creighton completed a White Paper on code permissions that create large open volume
spaces without being regulated as an Atrium.
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Charles A. Brown
Attorney at Law
324 Main Street
P.O. Box 1225
Lewiston, ID 83501
208-746-9947
208-746-5886 (fax)
ISB # 2129
CharlesABrown@cableone.net
Attorney for Defendants.

IN THE DISTRICT COURT OF THE SECONl) nmICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

JOHN M. McVICARS and JULIE
McVICARS, husband and wife,
Plaintiffs,
v.
BRET B. CHRISTENSEN and
EDDIEKA B. CHRISTENSEN, husband
and wife, and BAR DOlJBLE DOT
QUARTER HORSES, LLC, an Idaho
limited liability company,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 07-01460

DEFENTIAl'ITS' CLOSlNG ARGUMENT

COME NOW the defendants above-named by and through their attorney of
record, Charles A. Brown, and, pursuant to this Court's order during the trial which commenced
on August 30, 2010, until September 3, 2010, and then concluded on October 8, 2010, hereby
provide the following as their closing argument:
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PREAMBLE

The plaintiffs started with the allegation that the building in question was built on
an 8 inch slab which was a safety threat to their very existence. The plaintiffs initiated their
attacks with a lawsuit in lieu of mediation.
The allegation that the entire building was constructed upon an 8 inch slab proved
to be false.

After the initiation of litigation, the plaintiffs provided their expert, Mr. Bryce

Stapley, with information that was similar, but different, (see Defendants' Trial Exhibit G)
causing him to make the conclusion (v.rithout ever viewing the building in question) that the
building would flyaway in a 35 mph wind. See Defendants' Trial Exhibit H.
As their allegations met the light of day and shriveled, the plaintiffs orchestrated
new allegations. They went to the trouble of having their son-in-law orchestrate the "dig" when
.Mr. Stapley visited the building in question.

Despite having carte blanche access to the

defendants' entire grounds, they chose to dig on the two ends of the building that proved to be
irrelevant to Mr. Stapley's calculations as to the uplift factor of the building in question. Only
one interior dig was made which was on an end of the building where the foundation was
shallow.

The Strata report (see Plaintiffs' Trial Exhibit 258) specifically states that "John

McVicars and his staff left the site at approximately 12:15 p.m." The extremes to which the
plaintiffs pursued their claims are remarkable.
The trial in this matter provided a forum whereby people from all walks of life
and the Tammany Creek area were able to testify. Those contractors who actually dealt with and
poured the foundation, the contractors who excavated the foundation in order to lay a French
drain, three structural engineers, the building inspector, and the physical holes dug in the soil
themselves, provided a backdrop to the additional witnesses all of which contradicted the
flagrant allegations of the plaintiffs. The truth in regard to the quality ofthe construction of the
building in question and also the care and maintenance of the grounds in question became
apparent.
Despite the onslaught of accusations, constant photo taking, and constant
harassment by the plaintiffs, the defendants have shown remarkable restraint and composure.
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FACTUAL

k~ALYSIS

B1JILDING CONSTRUCTION

The evidence was absolutely clear. The defendants in this matter approached the
appropriate authorities in regard to the obtaining of permission and guidance for the construction
of their building. Nothing was done surreptitiously or inappropriately. Defendants' Trial Exhibit
A, Siting Permit Application, not only included the size of the proposed arena, but it also stated
that it was for an indoor Cover-All building. (Also, the Siting Permit stated the foreseeable uses
as a riding arena and for the stabling of horses.) The Siting Permit Application also gives the
location of the building on the property in question. Defendants' Trial Exhibit B sets forth the
building plans that were relied upon and which were supplied to County officials when the Siting
Permit was obtained.
The building plans clearly state that they comply with the Idaho Building Code
2003 (IBC2003). The building plans are signed off by a professional, registered engineer with
the appropriate seaL Trial testimony showed that the building was constructed in the Spring of
2006, and since that time three structural engineers have viewed the building in question
(Mr. Warren Watts, Mr. Larry Harris, and Progressive Engineering Group), finding no defects or
deficiencies in regard to the construction of the building or the actual foundation whatsoever.
Even the plaintiffs' structural engineer, Mr. Bryce Stapley, did not and could not
testify to any deficiency of the building he examined, nor did he testify in regard to any
deficiency of the actual foundation that was constructed. The plaintiffs have attempted to attack
the structural integrity of the building in question by making allegations that are not supported by
the facts in regard to the quality of the construction of the foundation of the building.

Bryce Stapley
The most perplexing part of this case has been the varied allegations in regard to
the depth of the foundation of the building in question. Of course, the depth of the foundation
becomes critical for the plaintiffs to allege that the building is unsafe in any manner. The weight
of the concrete has a direct impact on the amount of uplift that is required to raise the building
from the anchoring provided by the foundation.
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The plaintiffs testified that they obtained the building plans from the contractor
who installed the Cover-All building for the defendants. The plans call for a 30 inch foundation,
but, regardless, before having the plans reviewed by anyone, the plaintiffs filed a lawsuit (despite
already having agreed to mediation) wherein they allege:
7. Rather than follow the instructions which accompanied the
component kit, the defendants failed to have a soils test performed,
caused the building to be constructed with only an 8 inch slab
poured above the ground, and failed to employ special inspectors.
As constructed, the building does not have the structural integrity
as originally designed.
See p. 4 of Plaintiffs' First Amended Complaint.
Of course, one peek through the door of the defendants' building would have
informed anyone that an 8-inch concrete slab was not poured and was not even contemplated.
The floor was dirt, and not many riding arenas are built on an 8 inch concrete slab. Regardless,
this did not deter the plaintiffs from informing Mr. Bryce Stapley of the following:
2. I have been informed that the footing was 10" wide and 8"
deep for most of the building.
See Defendants' Trial Exhibit F.
Of course, this proved to be a falsehood perpetuated by the plaintiffs, but they did
not care because then My. Stapley came up with the following conclusion:
8. This building would probably fail if exposed to a 35 mph
wind loading a side of the building.
See Defendants' Trial Exhibit F.
Defendants' Trial Exhibit G is the letter from Mr. Garry Jones, the plaintiffs' then
attorney, wherein he informed Mr. Stapley:
The "foundation" is ten inches wide around the entire perimeter
and approximately eight inches in depth - all above ground. The
only exception to this is on the western side towards the northwest
comer where an approximately 30 foot wall was constructed which
is 36 and 42 inches in height.
See Defendants' Trial Exhibit G.
The plaintiffs were not done spinning their version of the allegations versus
reality. They hired Mr. Stapley to come all the way from Boise to Lewiston in order to view the
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defendants' preilllses and then also engaged Strata in order to detennine the depth of the
foundation in question. However, the digger on the foundation was the plaintiffs' son-in-iaw and
the places they chose to dig were on both ends of the building in question where the depth of the
foundation is more shallow (which is on the south and north ends of the arena) but also where the
depth of the foundation is irrelevant to the uplift calculation. The only areas where a partial
interior dig were made to determine the depth of the foundation were on each end (northeast
comer and southeast comer) of the building in question, nothing was done on the sides. On a
couple of other exterior locations of the building, the so-called dig accomplished nothing more
than getting do'wn to the rocks that were in place on both the east and west side from the French
drain, never coming close to the bottom of the foundation.
Upon cross-examination, Mr. Stapley admitted that his assumption of the 15 inch
foundation (9 inches below grade and 6 inches above grade) was arrived at based upon his
"observations" when he briefly visited the property for the first and last time in May of 2009.
Mr. Stapley further admitted upon cross-examination that the person with the

shovel, doing the "digging," was the son-in-law of the plaintiffMr. John McVicars, and that the
digs focused upon the two ends of the building, not the sides.
This led to Mr. Stapley making a computation based upon a IS-inch foundation
which was 9 inches below grade and 6 inches above grade. Mr. Stapley was not able to compute
out what type of wind lift would be required to cause damage to the building, but he came to the
conclusion that the building would be unsafe with only that weight of foundation to anchor the
building.
When the reality of the situation is observed, everything changes dramatically.
The trial in this matter started with a walk through of the building. Present were counsel for both
parties and the Judge in order to view and measure, with the help of a yardstick and a 4 foot
metal rod, the depth of the foundation at various points of the building in question.

The

foundation depths measured at the time of trial were inclusive of 46 inches (bottom of foundation
still had not been reached), 48 inches (bottom of the foundation still had not been reached), 44
112 inches (bottom of the foundation still had not been reached), 31 inches, 24 inches (where the
lateral concrete extension had been rebarred into the foundation), and 30 112 inches.

See

Defendants' Trial Exhibit U (large sheet) in the Court's possession.
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The reality of the situation is also confirmed by the fact that 88 cubic yards of
concrete had been delivered and poured into the site of the foundation of the building in
question. Upon cross-examination, 11r. Stapley went through the computations and agreed that
88 cubic yards would have resulted in a 37.5 inch average depth to the foundation.
}.fr.

Stapley also agreed upon cross-examination that he did not take into account

the "downward force" that occurs with a monolithic pour. The concrete is straight and even at
the top 12 inches of a monolithic foundation, but below the 12 inches the concrete spreads out to
conform to the wider \vidth formed by the earth.

When the rocks and earth are replaced

immediately next to the foundation, the rocks and earth then rest upon the concrete that extends
beyond the 12 inches so that you have this downward force upon the foundation which helps to
further anchor the building.
}.fr.

Stapley also agreed that he had not taken into account the downward force of

rocks and earth upon the portion of the monolithic pour which extended in an outward manner
from the building.
Most importantly,

}.fr.

Stapley agreed that he did not take into account the

"friction factor" in regard to the foundation of the building in question.
~1i.

Stapley agreed that the "friction factor" is something that can be calculated,

and without it you essentially have a fence post in a hole that is not touching any type of soil and
when you lift the fence post out of the hole you simply lift it out cleanly and clearly \\r1th no
friction. This was essentially the basis of ~1i. Stapley's calculation in regard to the uplift factor
of the foundation in question.
Upon cross-examination,

}.fr.

Stapley agreed that the "friction factor" of a

foundation is very relevant and is something that is calculated in order to determine the proper
resistance to the up lift.
}.fr.

Stapley also agreed on cross-examination that the amount of cubic yards of

concrete that would be required for a 15 inch foundation would be 35 cubic yards, which was far
below (not even 50%) of the actual amount of concrete delivered to the site. The actual amount
of concrete delivered to the site was 88 cubic yards. The difference in concrete weight for 15inch, 30-inch, and 37.5-inch foundations are as follows:
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15 inches = 3,760 pounds
30 inches = 8,500 pounds
37.5 inches (the full 88 cubic yards) = 9,360 pounds
Mr. Stapley also admitted on cross-examination that he did not take into account

with his calculations the rebarring into the foundation in order to avoid uplift on the southwest
side of the building, nor did he take into account the rebarring of the foundation into the bedrock
on the southern end of the building (although all experts agreed that the ends of the building
were not that relevant to the computation of the uplift factor).

Rick Keane
Mr. Rick Keane was caned as a witness for the defendants and testified with

exactness as to how he poured the foundation in question, the volume of concrete used, and how
the depth of the foundation on the east and west sides ran from 30 inches and stair-stepped down
to approximately 5 1/2 feet. See Defendants' Trial Exhibit V (large sheet) in Court's possession.
Mr. Keane established without doubt that every ounce of the 88 cubic yards of

cement was used and poured into the foundation in question after he dug dovm to bedrock
throughout. He testified that the foundation on each side ofthe building stair-stepped down from
approximately 30 inches to a depth of approximately 5 112 feet. He testified that at points in the
foundation he actually rebarred the foundation into bedrock in order to more efficiently secure
the building to the site in question. He also testified that the foundation was a "continuous pour,"
meaning that the foundation did not consist of intermittent seams, but rather was a solid block of
cement foundation throughout the entire perimeter of the building in question. He also testified
that he poured a concrete pad below the ground surface of the interior of the building (on the
southwestern side approximately 20 feet from the end of the building) and rebarred that concrete
pad into the foundation so as to more efficiently provide weight and resistance to the foundation
in question.

Steve Johnson
Mr. Steve Johnson was an independent contractor who, months after the

building's original construction (in the Fall of 2006), not knowing Mr. Keane and not having any
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type of history or relationship with the defendants, testified that when he excavated the
fOlLl1dation in question, he was able to confirm Mr. Keane's testimony. Mr. Johnson had to get to
the bottom of the foundation in question in order to lay the drain pipe to take the water away
from the building down to the French drain on the north end of the building.
Mr. Johnson dug, poured, and built the French drain on each side of the building

in question. Mr. Johnson was simply an unaffiliated contractor who was hired to do a job. He
specifically testified in regard to the depth of the foundation being stair-stepped down as Mr.
Keane had testified, and that the shallowest point of the foundation was approximately 30 inches
in depth and that it stair-stepped down to a depth of approximately 5 feet on both sides of the
building. Mr. Johnson had to excavate and clear away dirt from the foundation in order to install
the drain at the bottom of the foundation. This was done in order to properly do what he was
hired to do in building the French drain well to sufficiently accommodate the water run-off of the
building in question. Mr. Johnson testified with clarity and in an unbiased fashion.

\Varren Watts

The defendants' expert Mr. Warren Watts, the engineer, did the best at giving a
complete picture to this Court. Both he and Mr. Stapley agreed that 88 cubic yards of concrete
would translate into a 37.5 inch average depth of a foundation, but more importantly, they agreed
that it would also translate into a dead weight load, just the concrete by itself, of 9,360 pounds
whereas the plans less then that. Despite the calculations the determining factor was simply one
which started with the weight of the concrete actually used.
Mr. Watts also pointed out that the two other factors that should be taken into
account which were avoided by Mr. Stapley, were the skin friction factor which would add 1,400
pounds and the weight of the steel and tarp for which he conservatively used the figure of 1,000
pounds. Thus, Mr. Watts' total computation for the 88 cubic yards of concrete is as follows:
3.13' x 150 = 469.5 pounds
20 x 469.5

9,390 pounds

(weight of concrete per pound per foot)

Weight of steel and tarp

1,000 pounds

Skin friction

1.400 pounds

Total

11,790 pounds
CHARLES A. BROWN, ESQ.
P.O. BOX 1225/324 MAIN ST.
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The total pounds of 11,790 far exceeds that which was called for by the building plans. See top
of Defendants , Trial Exhibit GG (large sheet) in Court's possession for total poundage.
Defendants' counsel then asked Mr. Watts to do an even more conservative
estimate using a foundation depth of 30 inches (or 2.5 feet).

Those computations were as

follows:
2.5' x 150 = 375 pounds
20x375=

7,500 pounds

(weight of concrete per pound per foot)

Weight of steel and tarp

1,000 pounds

Skin friction

1,400 pounds

Total

9,900 pounds

See Defendants' Trial Exhibit GG (large sheet) in Court's possession.

Even Mr. Watts' computations did not take into account the downward force of
the dirt and rocks on the monolithic portions which extended out beyond the 12-inch width. It
also did not take into account the concrete pour which was rebarred into the southwest side of the
foundation. It also did not take into account the rebarring into the bedrock on the southern end.
All of which added to the uplift resistance ofthe building in question.
In addition to the vertical uplift, Mr. Stapley and Mr. Watts testified briefly about

the "sliding resistance" or "horizontal resistance" in question. Mr. Stapley only mentioned it in
passing, but Mr. Watts pointed out that what is needed is 8,300 pounds of horizontal resistance
and that a 30-inch foundation provided 9,805 pounds. See Defendants' Trial Exhibit HH (large
sheet) in Court's possession.

Using the full 88 cubic yards of cemented foundation, the

resistance was 11,185 pounds. The amount that is required by the plans is only 8,300 pounds.
J\1r. Bryce Stapley testified that he considered the building unsafe if it did not

meet 50% of the load requirements imposed by the building plans. He made this conclusion
relying upon the Uniform Code for the Abatement of Dangerous Buildings which is not even
adopted in the state of Idaho, nor by Nez Perce County. Regardless, using Mr. Stapley's criteria,
the weight of the concrete used (88 cubic yards) far exceeds the requirements of the building
plans which are, by definition, in excess of 100% ofthe level articulated by Mr. Stapley, and this
does not even take into account the "friction factor" and other considerations as discussed above.
CHARLES A. BROWN, ESQ.
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Even if a 30 inch fOlmdation depth is assumed, then that too meets or exceeds the
requirements of the building plans. The only way .Mr. Stapley was able to come up with the
opinion that the building was somehow unsafe was by relying upon a 15 inch depth of
foundation, 9 inches of which was below grade. Even then, Mr. Stapley did not calculate t..he
weight of the steel, the weight of the tarp, the friction factor, and the downward force on the
foundation.

Larry Harris/Paul Duffau

The defendants called a structural engineer, Mr. Larry Harris, to confirm that the
building was intact, did not show any signs of harm, destress, decay, "spalling," deterioration, or
any other aspect of deficiency. This observation was also confirmed by a building inspector, .Mr.
Paul Duffau, who has a history of dealing with steel welds and who testified that the building
was absolutely without blemish in any manner whatsoever.

These observations were also

confirmed by.Mr. Watts, another engineer, as well as Mr. Keane, the contractor ofthe foundation
in question.
No one has and no one can testify that the building is deficient in any manner
whatsoever.

Eric Arnson
A soils expert was called by the defendants to show that the construction of the
foundation met or exceeded the requirements of the building plans and the IBC 2003 (see
testimony of .Mr. Erik Amson). It appears that the plaintiffs' allegation has been abandoned in
this regard.

Present Condition of the Building
Perhaps the best test to prove the integrity of the building is the building itself.
The building has been in place since the Spring of 2006. At the time of trial, the building has
endured approximated 3 1/2 years of weather and weight resistance as could be seen by the
Court's view of the building. There was not one sign of deterioration or stress or destress or
harm to the building. Mr. Stapley, nor any of the plaintiffs' witnesses, did not attempt to testify
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that the building has suffered in any manner. There was not even testimony concerning a tear in
the tarp.

ALLEGATIONS NUISAi~CE REGARDING DEFENDA.NTS' USAGE OF
PROPERTY

Water Run Off
In Plaintiffs' First Amended Complaint it states:

9. In addition to the failure to follow the structural notes for the
construction of the building, the defendants made no provision for
rain gutters, thereby allowing all rain falling on the 31,200 square
foot structure to drain directly onto the ground and not be diverted
from the 8-inch slab supporting the building. The accumulation of
water from rain will further weaken the structural integrity of the
building.
See p. 4 of Plaintiffs' First Amended Complaint.

Apparently, this allegation has been abandoned.

The defendants committed a

tremendous amount of time, money, and effort into constructing French drains with the very
purpose of containing the rain falling onto the structure. One of the purposes of the French
drain, as constructed by Mr. Steve Johnson, was to avoid water run-off onto the plaintiffs'
property and also to avoid weakening the structural integrity of the building. No testimony was
presented by the plaintiffs whatsoever to contradict that those goals were not achieved by the
French drains in question.

Health hazard
In Plaintiffs' First Amended Complaint it states:

10. In addition, the defendants regularly stall horses in the area
between the eastern side of their building and the plaintiffs'
property. The mixture of manure from the horses and the rain
water drains off onto plaintiffs' property thereby causing a
significant health hazard.
See p. 4 of Plaintiffs' First Amended Complaint.

Again, there was no substantiation or testimony offered by the plaintiffs that
supported this allegation whatsoever. As a matter of fact, the presented testimony represented
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that pnor to the building in question, the defendants had upon the property in question
approximately 50 horses and 2 feeders for those horses, whereby the horses would gather around
the feeders to not only feed but to defecate. This occurred throughout the year during all sorts of
weather. The defendants testified and the plaintiffs did not contradict the fact that, prior to the
building being constructed, the plaintiffs did not make one complaint to the defendants in regard
to the 50 horses pastured where the building is now currently located.
The space where the 50 horses were pastured was supplanted by the building in
question which is enclosed with the Cover-All material. The building in question is enclosed on
both ends and not only does it contain any type of dust emanating fi-om the arena, but it also
contains any type of usage by the horses.
The testimony was uncontradicted that the construction of the building in question
coincided with the change in the nature of the defendants' raising of their horses. Instead of the
defendants using a high volume of horses, the defendants reduced their horse herd dramatically
so that the size of the herd was approximately 12 to 15 horses after the construction of the
building, rather than the 50 horses prior to the construction.

These 12 to 15 horses were

pastured dm;vn on the lower pasture, next to and in front of the defendants' home. There was no
testimony presented whatsoever that the present situation created any type of health hazard to the
plaintiffs whatsoever.

Commercial Horse Training and Horse Business
In Plaintiffs' First Amended Complaint it states:
10.2 In addition, the defendants, to the present, have operated a
public commercial horse training and horse show business from
the fabric building, which involves much vehicular and equine
activity by the public, in violation of applicable building, iife
safety and fire codes.
See p. 5 of Plaintiffs' First Amended Complaint.

None of this was established by the plaintiffs whatsoever at trial. The plaintiffs
did not and could not point to one "building, life safety and fire code" violated by the defendants.
The plaintiffs tried to focus their complaint upon what was referenced as the
Wyse Clinic occurring in the Spring of 2007. Uncontradicted testimony was provided by the
defendants, and actually confinned by the plaintiffs, that this resulted in a meeting with the local

DMENDM'TS' CLOSING ARGlTMENT - 12

CHARLES A. BROVv'N, ESQ.
P.O. BOX 1225/324 MAIN ST.
LEWISTON, ID 83501
208-746-9947/208-746-5886

prosecutor, Mr. Dan Spickler, who not only gave the defendants guidance in regard to the usage
of their building, but also set up mediation as between the parties. The plaintiffs admitted that
they agreed to the mediation and then reneged on that agreement and filed the lawsuit in question
instead.
Plaintiff Mrs. Julie Mc Vicars testified that they reneged on the approach toward
mediation because it was clear that the foundation of the building in question was not sufficient.
Apparently, she is referring to the foundation that they alleged as being an "8 inch slab" in both
the original Complaint and the Plaintiffs' First Amended Complaint.

Property Condition and Usage
Plaintiffs' First Amended Complaint states the following:
10.3 In addition, defendants have continuously piled junk and
manure and, since 2008, maintained a pig sty directly behind
plaintiffs' home.
10.4 In addition, defendants' uses of defendants' property and the
fabric building have continuously been offensive to the senses
because of excessive traffic, dust, noise, lights and odor generated
by such uses and such offensive uses have denied plaintiffs the
comfortable enjoyment of their lives and property.

See p. 5 of Plaintiffs' First Amended Complaint.
The defendants presented the following witnesses:
Ms. MorIa Moser
Mr. Frank Dillon
Mr. Alan Lamm
Ms. Tammy Long
Mr. Joe Smith
Ms. Paula Pintar
Mr. Dale Valentine
Mr. Mark Walker
Mr. Gordon Mohr
Mr. Rodney Kilmar
Ms. Kristen Gibson
All of these witnesses testified that they had been on the property in question at
various times over the years. They testified that the property was immaculate and always clean,
tidy, neat, and well groomed. They testified that it met or exceeded similar use of property
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throughout the Tammany Creek area which is an area that borders the city of Lewiston from
Hells Gate Park down to the Lewiston Roundup Rodeo grounds and consists of rodeo arenas,
riding arenas, homes, stalling of horses, farm land, etc. The testimony was presented time and
time again that the defendants' property was kept at or higher than the standard in the area and
was always well maintained and groomed.

Junk Pile

The plaintiffs have said that the defendants continuously pile junk and manure behind
their house. Defendant Dr. Bret Christensen testified that he did build a platform on the north
side of the arena in order to park trucks and trailers and used the construction debris from
building his horne to do so. As was seen on the walkthrough and in some of the many pictures,
this area has been leveled off and rocked to create a parking area for trailers just as defendant Dr.
Bret Christensen has testified. As was pointed out in testimony at trial, manure piles were piled
up twice a year when defendfu'lt Dr. Bret Christensen cleaned the corrals or feeding areas. Amity
Larsen, an officer for the Department of Agriculture testified that this was normal and customary
for a horse farm, and it is not in excess nor is it offensive to the senses.

Prior Use

The defendants' use of their property is consistent with the prior use of the
property.

Prior to the defendants purchasing the property, the prior owner, Dr. Orie

Kaltenbaugh, used the property for the sheltering of approximately 50 llamas, over 25 Texas
Long Hom steers, 4 horses, emus, and wallabies.
As previously noted, prior to the building being constructed, the defendants used
the pasture immediately behind the plaintiffs' property for the pasturing and feeding of over 50
horses.
It was alleged that the defendants maintained a pig sty since 2008. This allegation

is absolutely false, and it is misleading to say that a pig sty was maintained. It was testified that
for a short time period during the year the defendant Dr. Bret Christensen helped 4-H children
with their 4-H projects. This was only for a 3 month time period. After the pigs left, the area
was cleaned and converted back into a corral for horses. This is a normal and customary practice
in the farming community. If people cannot help children in support of their 4-H projects in a
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country setting, then where will these city children go to learn the valuable lessons taught by
4-H? When the plaintiffs made this allegation against the defendants they alleged that the
structure is "immediately behind their residence," whereas the facts revealed that the defendants
simply made use of the structure previously used by Doctor Kaltenbaugh for his llamas and emus
which was located on the far eastern property line away from the plaintiffs' yard.

Excessive Traffic

The allegation that there is excessive traffic is just absurd. The defendant Dr. Bret
Christensen, by production of his hay sale records, indicated that if averaged out in a month's
time there would be 1.5 hay sales per day. He also testified that his time to sell hay is extremely
limited due to his orthodontic practice. He basically has one hour in the evening and then
Fridays and Saturdays. He also testified that all hay sales are by appointment and that he tries to
conglomerate the traffic into a short period of time to fit his schedule. For someone to keep track
by sitting around all day long waiting to see some traffic pass by their back window shows
obsession.

Noise

There have been numerous complaints from the plaintiffs about the nOIse
emanating from the defendants' property. It was testified during trial that the defendants, upon
learning of the concern and responding to the many complaints of the plaintiffs, went out and
bought a decibel meter (a device used to measure noise levels) and then voluntarily set the radio
level below the city noise ordinance level even though there was no noise ordinance in the
county. Testimony at trial showed that since the setting of the radio to a level that is below the
city noise ordinance the defendants have received no complairi.ts from the plaintiffs. TIus is
another sign that the defendants have tried to reduce the impact on the plaintiffs in trying to keep
the peace.
Again, the best evidence presented at trial carne as a result of the plaintiffs'
mUltiple complaints. Officer Deputy L. Martin testified in regard to his visits to the property in
question. He testified that the music could be heard outside of the plaintiffs' residence; however,
it was not intrusively loud and most likely not heard inside of the plaintiffs' residence as
claimed. He also mediated to the point where the new level of music was acceptable to the
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plaintiffs. A mark was made on the volume knob of the stereo at the defendants' request, and the
defendants have adhered to that mark ever since. This occurred back in October of 2007, and as
far as the defendants were aware, this was resolved. Now, of course, the defendants have alleged
and exaggerated their claims in this regard at trial.
Is purchasing a decibel meter, communicating with the officer, locating a volume
agreeable to the plaintiffs, and adhering to that sound level since the Fall of 2007 really reflective
of actions constituting a nuisance? Does it reflect a nuisance, private or public, that is offensive
to the senses? Is it an obstruction to the free use of property?

Does it interfere with the

comfortable enj oyment of life or property?

Lights

The plaintiffs have alleged a nuisance of the lights on the arena. They point to an
instance where the lights were left on for five nights in the middle of winter and left on all night
long. The defendants testified that this was an unusual circumstance in that the safety and
protection of new born horses were at stake. Another situation in which the defendants had the
lights on until 10:30 p.m. was when they needed to repair the tractor, and the plaintiffs had called
the sheriffs department to complain.

The sheriffs deputy had reported to the defendants'

property to see the lights off and had approached the defendant Dr. Bret Christensen. Dr.
Christensen then made a point of law by asking the deputy if it was illegal or if he had broken
any laws by having his lights on. He was informed that he had not broken any laws or done
anything illegal. By a matter of law, the defendant Dr. Bret Christensen left the lights on that
night. So, for a total of six nights in four years the lights on the arena were left on. This is not a
continual nuisance as purported by the plaintiffs.
It was also testified by the defendants that they tried to have the lights offby 9:00
p.m. but had a few occasions where the lights were on a little later when getting ready for a horse
show that they would be traveling to. The plaintiffs allege that the lights were a nuisance but
failed to support their allegations with any evidence. The defendants have testified to the fact
that they have tried to reduce the amount of light by only turning on one-half of the lights at a
time and trying to have the lights off by 9:00 p.m.

Plaintiff Julie McVicars' diary, which was

relied upon by Terry Rudd, their appraiser, reflects approximately 72 times that Mrs. McVicars
said that the lights were even on past 9:00 p.m. The dates of the journal are Spring of 2006 until
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June of2010. Thus, out of approximately 1,460 nights there were only 72 tD.lleS that the lights in
the building stayed on past 9:00 p.m., which translates into .04% or 1.5 nights per month of the
total nights that the lights were even on past 9:00 p.m., and only five nights of the same time
period that the lights were on for the entire night due to the extraordinary circumstances
surrounding the three mares having given birth to their young. The light issue is obviously
insignificant and cannot be considered a nuisance.

Dust

When the plaintiffs attempted to allege there was a disproportionate amount of
dust, they called the Department of Environmental Quality (DEQ). The DEQ investigated and
found that the dust was not "fugitive dust" and was not inappropriate given the area and the
property in question. When plaintiffs' counsel attempted to cross-examine the DEQ agent, Mr.
Clayton Steele, in regard to his testimony by presenting various photographs, Mr. Steele pointed
out how the photos were actually a confirmation of his conclusion that "fugitive dust" was not
exiting from the defendants' property onto the plaintiffs' property.
It should also be noted that when Mr. Steele visited with plaintiff Mrs. Julie
McVicars upon her property, she failed to point out or denote any fugitive dust upon her property
as to which she was making a specific complaint.
Mr. Steele even went to the trouble of writing a letter to the plaintiffs which
specifically states:
In response to your concerns, on August 1, 2008 and July 17,
2009, DEQ staff conducted an investigation at your residence to
determine compliance with applicable environmental laws. During
those two site visits and after reviewing pictures submitted to
DEQ, it has been determined that there are no violations that
occurred on your property or on the adjacent property to the west
of your residence.

See Defendants' Trial Exhibit 1.

As a matter of fact, the wildness of the plaintiffs' accusations were confirmed by
plaintiffMr. John McVicars' testimony wherein he testified that during a wind storm dust blew
from the defendants' property onto their automobile, piling dust 1/2 inch thick. It is strange to
note that the record is choked with photographs taken by the plaintiffs and not a single
photograph was taken of the 1/2 inch of dust on the plaintiffs' vehicle.
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The testimony presented at trial also revealed that the plaintiffs' property and the
defendants' property are surrounded by farm land which involves planting, harvesting, and tilling
offhe soil, both on the east of the defendants' building and the south of the plaintiffs' home.
It was testified at trial that the defendants went to great expense by covering the

ground directly behind the plaintiffs' home with washed rock to reduce or eliminate any dust that
could be stirred up by vehicles upon their property.

Thereby showing the efforts of the

defendants to satisfy or eliminate the cause for the complaints of the plaintiffs in this matter.
Is there really any conclusive evidence that any alleged dust whatsoever did not
find its way to the plaintiffs' property from any number of Tammany Creek locations?

General Upkeep of the Defendants' Property

Plaintiff Mrs. Julie McVicars testified that she made a complaint and that as a
result of her complaint an independent employee of the State of Idaho Department of
Agriculture, Ms. Amity Larsen, came to the premises in question on at least four occasions. Ms.
Larsen testified that she anived in an unexpected manner, without appointment, and without
prior notice. Ms. Larsen testified that she was able to observe and walk upon the defendants'
property in order to determine the credibility of the various allegations made as against them.
Ms. Larsen's testimony was superlative. She not only testified that she appeared
unexpectedly and without appointment, but her testimony was totally consistent with the
testimony of the above-listed witnesses called by the defendants, all of whom testified that the
defendants' property was immaculate, clean, and the usage was consistent with the Tammany
Creek area.

Use of the Building

The usage of the building is within the auspices of the authority of Nez Perce
County and its officials. Nez Perce County includes the entire Tammany Creek area and all
areas outside the city of Lewiston that are not included within some incorporated municipality.
What is or is not an agricultural building and what usage is allowed in an agricultural building is
within the control and authority of Nez Perce County officials.
Mr. Pat Rockefeiler is that designated official for Nez Perce County.

Mr.

Rockefeller's testimony was very explicit and detailed in regard to his visits upon the property in
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question (again, thanks to the plaintiffs' multiple complaints), his understanding of the property,
his unexpected visits to the property in question, and his exercise of his discretion and authority
in regard to the usage of the building in question. In any type of situation such as this, an entity
such as Nez Perce County or an official such as Mr. Rockefeller are put in the position of making
judgment calls in regard to what is or is not an appropriate use of barns, outbuildings,
agricultural buildings, riding arenas, etc., etc., etc.

Siting Permit

The plaintiffs allege that the building in question is not being used by the
defendants as intended by the pennit granted and that the wrong pennit was issued for the
building. The Nez Perce County siting pennit states:
SITING PERc\1ITS ARE FOR AGRICULTURAL BUILDINGS
ONLY as described in the 2000 International Building Code,
Chapter 2, Section 202, Definitions: "A structure designed and
constructed to house fann implements, hay, grain, poultry,
livestock or other horticultural products. This structure shall not be
a place of human habitation or a place of employment where
agricultural products are processed, treated or packaged, nor shall
it be a place used by the public."
See Defendants' Trial Exhibit A.

The defendants have been in compliance with the definition of the siting permit.
Except in the instance of the Wyse Clinic held in 2007, at which time clarification was directed
by Dan Spickler, the prosecuting attorney for Nez Perce County on the use of the building.
Since the construction, the building has housed tractors, trailers, and other fann implements as
allowed by the siting pennit. Hay has been stored in the building and on occasion livestock have
been housed in the building. According to the testimony of Pat Rockefeller, he tagged the
building after a complaint by the plaintiffs that the defendants where habitating in the building.
He testified that he then inspected the building for signs of habitation, which would include
bathrooms, cooking facilities, and living quarters. He found that there were none of the articles
which would indicate that someone was living in the building. He also testified that there were
no signs that employment for the purpose of processing, treating, or packaging of agricultural
products were being performed in the building. He then removed the tag from the building and
considered it inspected.
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As far as use by the public, the defendants have been given direction from Nez
Perce County as to use by the pUblic. They have been directed to not have events where tickets
are sold. This has always been the goal of the defendants. The defendant Dr. Bret Christensen
testified that before he built the building he sat down with government officials and came to the
understanding that he can have his friends come and ride in his arena. On the Siting Permit, he
made sure to put riding arena on the permit to clarify what his intended use would be of the
building. According to the Nez Perce County Ordinances, the definition of a riding arena is a
building or land where horses are kept for riding, whether for private use or remuneration." See
Defendants' Trial Exhibit Q. The defendant Dr. Bret Christensen has testified that the people that
come to his arena have come by invitation and ride in the building by permission only. He
affirms that he has never charged anyone to come and ride in the arena, yet the County ordinance
defines a riding arena as a place where owners can receive remuneration, or get paid. With the
only exception being the Wyse clinic, defendant Dr. Bret Christensen testified that all people
coming to ride in the arena have come due to an invitation. The arena has not been open to the
public for just anyone to come onto his property. He even has a lock on the gate entering his
property and only the people boarding are allowed access by permission on to the property.

Hay

As far as hay sales, the defendant Dr. Bret Christensen, upon starting his hay
operation, went to the County and asked if he needed a permit to store and sell hay from his
property. He was told that he did not. He did subsequently acquire a state hay dealers license
and was current with that license until the state discontinued the licensure. Upon a complaint
from the plaintiffs to the County, the defendant Dr. Bret Christensen was informed that he
needed to acquire a conditional use permit to sell hay. He applied for said permit and was
granted the permit. The plaintiffs appealed the decision of the County and were denied the
appeal. The conditional use permit to sell hay stands as viable. The plaintiffs in the trial alleged
that the people corning to buy hay were using the building and, therefore, it was used by the
pUblic. It was testified that the people coming to buy hay did not have free access to the building
without permission, and that the defendant Dr. Bret Christensen, in a normal and customary
manner due to his schedule, would schedule times by appointment for people to come onto his
property and purchase the hay. He stated that he did not have regular hours where he was open
CHARLES A. BROWN, ESQ.
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for business. Most hay sales were accomplished by appointment. As far as his hay customers
fitting the bill of the Siting Permit definition of "nor shall it be a place used by the public." The
defendant Dr. Bret Christensen affirmed that "he" uses the building to store hay, not his hay
customers. The hay has to depart the building and get on the transportation provided by the
customers. Mr. Pat Rockefeller testified that he would not consider someone driving in to get
some hay a use by the public, but rather as agricultural use.

FIRE DANGER

The plaintiffs allege that the structure is a fire danger. This allegation was never
substantiated in trial but rather refuted by the facts and by Mr. Doug Brown. The plaintiffs
alleged that the storing of hay in the building posed a significant risk to their lives. Mr. Brown
testified that the building actually reduces the fire danger to the plaintiffs. It was testified that
because the hay was stored inside the building the hay was kept away from harmful
environmental forces of sunlight, wind, and moisture. He testified that if the same hay was
stored outside, it would dry out and be more susceptible to combustion. Also, if the hay was
stored outside then moisture would be allowed to penetrate into the hay, spoil and ferment,
causing heat and possibly spontaneous combustion. He testified that the building was actually a
protector for the plaintiffs.

As far as the offsets or distance between the building and the

plaintiffs' property, the plaintiffs attempted to hold the building to some ambiguous fire code
despite the fact that the building is exempt due to the agricultural siting permit.

International Fire Code
Statutory discussion re: IFC

I.e.
specificity.

§ 39-4109 (2010) mentions the 2006 International Building Code with

But, in doing so, it specifically excludes the following, but in excluding the

following it seems to adopt some aspect of the IFC:
(ii) Excluding the incorporated electrical codes, mechanical code,
fuel gas code, plumbing codes, fire codes or property maintenance
codes other than specifically referenced subiects or sections of the
International Fire Code.
Emphasis added.
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Thus, it appears that if the IDC specifically references a "subject or section" of the
IFC then that portion of the IFC and only that portion of the IFC is incorporated.
I.C. § 39-4116 (2010) specifically states the following:
(5) Local governments shall exempt agricultural buildings from the
requirements of the codes enumerated in this chapter and the rules
promulgated by the board. A county may issue permits for farm
buildings to assure compliance with road setbacks and utility
easements, provided that the cost for such permits shall not exceed
the actual cost, to the county, of issuing the permits.
Emphasis added.
Thus, it appears that the IDC is specifically not allowed to apply to agricultural
buildings, and, thus, those "subjects or sections" of the IFC that the IDC has adopted are also not
applicable to agricultural buildings.
It should be noted that I.e. § 39-4109 does not specifically adopt the IFC, but
only those portions which have been described above under paragraph (ii).
It should also be noted that under the definition portion of

I.e.

§ 39-4105 it

referenced the IFC but nowhere is the IFC adopted in totality.

I.e.
specificity.

§ 39-4109 (2006) mentions the 2003 International Building Code with

But, in doing so, it specifically excludes the following, but in excluding the

following it seems to adopt some aspect of the IFC:
(b) Excluding the incorporated electrical codes, mechanical code,
fuel gas code, plumbing codes, fire codes or property maintenance
codes other than specifically referenced subjects or sections of the
International Fire Code.
Emphasis added.
Thus, if the IBC specifically references a "subject or section" of the IFC then that
portion of the IFC and only that portion of the IFC is incorporated.

I.e. § 39-4116 (2006) specifically states the following:
(4) Local governments shall exempt agricultural buildings from the
requirements of the codes enumerated in this chapter and the rules
promulgated by the board. A county may issue permits for farm
buildings to assure compliance with road setbacks and utility
easements, provided that the cost for such permits shall not exceed
the actual cost to the county of issuing the pemIits.
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Emphasis added.
Thus, the IBC is specifically not allowed to apply to agricultural buildings. And
thus those "subjects or sections" of the IFC that the IBC has adopted are also not applicable to
agricultural buildings.
It should be noted that I.e. § 39-4109 does not specifically adopt the IFC, but

only those portions I have described above under paragraph (b).
It should also be noted that under the definition portion of I.C. § 39-4105 it
references the IFe:'fmt nowhere is the IFC adopted in totality.

Appendix C Discussion:

The peculiar aspect of the IFC is the discussion about Appendix C to the IBe. It
was the plaintiffs' hope that they could argue that Appendix C applies to agricultural buildings,
and, as such, there should be a 60 foot set back to the building in question. The first difficulty
that the plaintiffs incurred in this regard was that Appendix C specifically states:
The provisions contained in this appendix are not mandatory
unless specifically referenced in the adopting ordinance.

See Defendants' Trial Exhibit FF (emphasis added).

The plaintiffs were unable to show any adopting ordinance that made Appendix C
mandatory for agricultural buildings.
Regardless, even if there had been an adopting ordinance then the language they
hoped to rely upon read as follows:
C 102.2 One-story unlimited area. The area of a one-story Group
U agricultural building shall not be limited if the building is
surrounded and adjoined by public ways or yards not less than 60
feet (18 288 mm) in width.
Id.
The building in question admittedly does not fall into the "unlimited" category
requiring a 60 foot set back, and, thus, the 60 foot set back requirement does not apply.
Oddly enough, even if the 60 foot set back distance applied, it does not apply to
property lines. It simply applies to the space around the building in question, inclusive of "yard."
The plaintiffs' own testimony established their house as 93 feet from the building.
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Even though the IFC does not apply to the building in question, because it has
not been adopted by Idaho statute, nor has the IFC been adopted by ordinance, the plaintiffs had
hoped it could rely upon 2006 IFC § 2404.21 which discusses a 30 foot set back. However, in
dealing with combustible materials, 2006 IFC § 2404.5 specifically states:
The areas within and adjacent to the tent or air-supported structure
shall be maintained clear of all combustible materials or vegetation
that could create a fire hazard within 20 feet ....
The plaintiffs called Mr. Creighton of Creighton Engineering Inc. as an expert
witness in regard to the fire aspects of the building in question. Mr. Creighton's testimony and
reports submitted as evidence are peCUliar. The report makes reference to a 2006 Idaho Fire
Code. There is no such thing as a 2006 Idaho Fire Code. Mr. Creighton then makes reference to
the 2006 IFC, which as discussed above, does not by statutory construction or its own terms even
apply to the building in question. Additionally, the 2006 version of IFC was not applicable to
construction in the Spring of 2006. Mr. Creighton then makes reference to the 2006

me.

Again, the 2006 IBC does not apply to the building in question due to statutory exemption, but,
regardless, the 2006 IDC had not been adopted in regard to construction in the Spring of 2006.
In Mr. Creighton's report, he makes the statement, ''Nez Perce County has adopted IBC
Appendix

"c"

as a code for Agricultural Buildings." See p. 2 of Plaintiffs' Trial Exhibit 259.

This is simply an incorrect statement. Even if it were a correct statement, as denoted by the
discussion above, Appendix

"c" does not require a 60 foot set back on the building in question.

It does not require a 60 foot set back from other buildings in regard to the building in question.
It only requires a 20 foot set back in regard to combustible materials.
Mr. Creighton testified about an IBC requirement due to the height of the building

in question, but upon cross-examination he admitted that did not apply because the height of the
building was not 55 feet as to which the plaintiffs had testified. Rather, it was a 35 foot height
based upon an average between the shoulder and the tip of the building.
J\1r. Creighton's report indicates that vegetation control is required for 30 feet on

all sides of the structure, but fails to point out that the very same code section referenced of IFC
2404 also requires only a 20 foot vegetation control as noted above.
In regard to his general observations, upon cross-examination J\1r. Creighton
agreed that hay could literally be stored on the property boundary if the building did not exist
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whatsoever.

There was no limitation on the height or volume of hay that could be stored

immediately past the plaintiffs' property line.
Upon cross-examination, Mr. Creighton agreed that by storing the hay in the
building it prevented the hay from getting wet, and, thus, subject to spontaneous combustion. If
the membrane did catch and ignite, it would simply melt off the membrane skin. He also
testified that if the tarp material did catch on fire, it "would not be a significant toxicity risk due
to the nature of a fire plume to rise based upon internal heat buoyancy." He also agreed that the
membrane itself would help prevent the hay from igniting due to fire or embers in the air
originating outside of the building.
The bottom of Mr. Creighton's report has three conclusions, all of which are
essentially stating the same thing.

That is, the "McVicars property and life as [sic] at

unacceptable risk. The distance of23 FT is approximately 1/3rd of the required distance (60 FT)
for adequate fire spread slowdown." See p. 5 of Plaintiffs' Trial Exhibit 259.
Essentially, Mr. Creighton's conclusion is based upon the Appendix C as
discussed above, which is not adopted statutorily or by ordinance. Even if it was adopted, the 60
foot set back applies to "unlimited buildings," not the size of the building in question because an
"unlimited building" is somewhere in excess of 60,000 square feet. Thus, the only set back
requirement of the IFC, which is not even applicable, is only 20 feet.

Mr. Creighton's

conclusion is perplexing because he is stating that without the building, the hay could be stacked
immediately upon the plaintiffs/defendants' property line at an unlimited height, without the
builing the hay would be subject to drying out far more quickly in the sun and without the
building the hay is far more subject to spontaneous combustion once it is exposed to the weather,
without the building the hay would be far more subject to embers in the air from a fire started
outside the building.

DEVALUATION OF PROPERTY
It was alleged by the plaintiffs that due to the building and activities of the

defendants, their property values have decreased. In trial, the plaintiffs' testimony and witnesses
were inconclusive and inconsistent with actual properties of the Tammany Creek area. There
was no factual or statistical data that showed the actual devaluation of their property. To the
contrary, Nez Perce County appraisal and tax assessments for both properties, both factual and
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statistical data, showed an mcrease in valuation of both the plaintiffs' and the defendants'
properties.

The information from the plaintiffs' witnesses were sUbjective and without merit.

Impeachment of the appraiser who did the appraisal showed lack of integrity in the appraisal that
was to show the devaluation of the property. Comparables were presented that were not even
close to the type of property at issue, and the appraiser did not even visit the sites of the
comparab1es which showed a lack of accuracy to the appraisal process presented by their
appraIser.
Perhaps the most perplexing aspects of the plaintiffs' evidence concerning the
devaluation of their property is that Jv1r. Rudd's testimony rests upon adopting as truth all of
plaintiff Mrs. Julie McVicars' diary, and despite that worst case scenario, Ms. Jennifer Menegas
testified that she could still sell the plaintiffs' property at an amount that would exceed Mr.
Rudd's pre-nuisance value. Not only would the amount exceed J\1r. Rudd's value, but it would
also by far exceed the tax appraisals in regard to the plaintiffs' property, which show a
reasonable growth of value from 2003 to 2010, uninterrupted by the placement of the building in
question. See Defendants' Trial Exhibit M.

LEGAL ANALYSIS

"A private party may maintain an action on a public nuisance ifhe can show that
it is 'specially injurious to himself.'" Campion v. Simpson, 104 Idaho 4l3, 424, 659 P.2d 766, 777
(1983), citing I.e. § 52-204; Redway v. Moore, 3 Idaho 312,29 P. 104; Ravndal v. Northfork
Placers, 60 Idaho 305, 91 P.2d 368 (1939); Wade v. Campbell, 200 Cal. App. 2d 54, 19 Cal.

Rptr. 173 (1962).
In Campion v. Simpson, 104 Idaho 413,659 P.2d 766, 777 (1983), it stated:
In Idaho a nuisance is defined by two separate statutes. Idaho Code

§ 52-101 provides as follows:
NU1SANCE DEFINED.-Anything which is injurious to health or
morals, or is indecent, or offensive to the senses, or an obstruction
of the free use of property, so as to interfer with the comfortable
enjoyment oflife or property, or unlawfully obstructs the free
passage or use, in the customary manner, of any navigable lake, or
river, stream, canal, or basin, or any public park, square, street, or
highway, is a nuisance. (Emphasis added.)
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Idaho Code § 18-5901 provides in part as follows:
PlJBLIC NlJISA.~CE DEFINED.-Anything which ... unlawfully
obs~ructs the free passage or use, in the customary manner, of any
navigable lake, or river, stream, canal or basin, or any public park,
square, street, or highway, is a public nuisance. [Powell v.
Springston Lumber Co.] 12 Idaho 723, 88 P. 97 (1906).

Id. at 423-424,659 P.2d at 776-777.
Idaho Code § 52-101 was revised in 1976 and reads as follows:
Anything which is injurious to health or morals, or is indecent, or
offensive to the senses, or an obstruction to the free use of
property, so as to interfere with the comfortable enjoyment of
life or property, or unlawfully obstructs the free passage or use, in
the customary manner, of any navigable lake, or river, stream,
canal, or basin, or any public park, square, street, or highway, is a
nrusance.
Idaho Code Ann. § 52-101 (West) (emphasis added), and Idaho Code § 18-5901 was revised in
1972 and reads as follows:
Anything which is injurious to health, or is indecent, or offensive
to the senses, or an obstruction to the free use of property, so as to
interfere with the comfortable enjoyment of life or property by an
entire community or neighborhood, or by any considerable number
of persons, or unlawfully obstructs the free passage or use, in the
customary manner, of any navigable lake, or river, stream, canal or
basin, or any public park, square, street, or highway, is a public
nUlsance.
Idaho Code Ann. § 18-5901 (West)
The defendants' building and related activities thereto do not rise to the allegation
of nuisances as contemplated by the above.
In the matter of Payne v. Skaar, 127 Idaho 341, 900 P.2d 1352 (1995), it stated in

regard to the Idaho Right To Farm Act as follows:
The RTFA contains certain legislative findings and a statement of
intent to guide its application:
The legislature finds that agricultural activities
conducted on farmland in urbanizing areas are often
SUbjected to nuisance lawsuits, and that such suits
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encourage and even force the premature removal of
the lands from agricultural uses, and in some cases
prohibit investments in agricultural improvements.
It is the intent of the legislature to reduce the loss to
the state of its agricultural resources by limiting the
circumstances under which agricultural operations
may be deemed to be a nuisance ....

I.e. § 22-4501. The RTFA seeks to shield certain agricultural
operations from being declared a nuisance:
No agricultural operation or an appurtenance to it
shall be or become a nuisance, private or public, by
any changed conditions in or about the surrounding
nonagricultural activities after the same has been in
operation for more than one (1) year, when the
operation was not a nuisance at the time the
operation began; provided, that the provisions of
this section shall not apply whenever a nuisance
results from the improper or negligent operation of
any agricultural operation or an appurtenance to it.

I.e. § 22-4503.
Id. at 344,900 P.2d at 1355.

I.e. § 22-4503 was revised in 1999 as follows:
No agricultural operation or an appurtenance to it shall be or
become a nuisance, private or public, by any changed conditions in
or about the surrounding nonagricultural activities after the same
has been in operation for more than one (1) year, when the
operation was not a nuisance at the time the operation began;
provided, that the provisions of this section shall not apply
whenever a nuisance results from the improper or negligent
operation of any agricultural operation or an appurtenance to it. In
the event of an alleged nuisance resulting from agricultural
operations pursuant to a federal or state environmental permit
or caused by a violation ofthe permit(s), terms or conditions,
the affected party shall seek enforcement of the terms of the
permit.
Idaho Code Ann. § 22-4503 (West) (new language in bold).
The defendants provided testimony that they had not changed the conditions of
their property from what the prior owners of the property were doing with the exception of now
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-having hay sales and a riding arena, But, the hay sales and riding arena are not activities which
are different for the surrounding Tammany Creek area in which the parties live,

Remedies

The plaintiffs allege in their complaint that the only remedy available to this
Court is the total dismantling of the building in question due to the fact that they allege it is not a
safe building due to its inability to resist the uplift force as contemplated by the building plans.
Factually, this has been refuted as noted above. Oddly enough, Mr. Bryce Stapley testified that
remedies were readily available to correct the situation. He testified that he would be able to
come up with eight remedies, four of which he would probably eliminate and four of which he
would find quite acceptable in regard to simply rectifying the allegation that the foundation was
only 15 inches deep and, thus, not sufficient to resist the uplift force as contemplated by the
plans. Four remedies available to correct their factual allegations certainly does not establish
that the only remedy for building in question is a dismantling. The plaintiffs have the burden of
proof in this regard and that has not been met.

Statutory Exclusious

The plaintiffs are barred, pursuant to I.e. §§ 39-4109, 39-4116 (4)(5) and Section
6.1(b) of Nez Perce Ordinance 77 from asserting any claims pertaining to the construction and
design of the defendants' building in question. This issue has been extensively briefed before
this Court and that briefing is incorporated herein by reference.

Clean Hands Doctrine

The testimony presented at trial was clear that the only usage of property not
consistent with the Tammany Creek area was that of the plaintiffs, Mr. and Mrs. McVicars.
They ran their construction business from their property and then they initiated a granite cutting
business from their property. The granite cutting not only included high speed saws and creation
of dust and silica in the air, but plaintiff Mr. John McVicars testified that the silica, if not
contained, was terribly harmful to anyone who might inhale the material. The arrogance of his
testimony was dumbfounding. On one hand, he testified that the creation of silica could cause
lifetime respiratory problems and other health hazards to others, and then he testified that he had
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never been inspected by any governmental entity whatsoever, such as OSHA or any state entity.
However, he wanted the defendants to rely upon his representation that this silica was contained.
Then, on Plaintiffs' Trial Exhibit 1, he admitted that the manhole covers as shown
in the photo of the granite business driveway, immediately next to the defendants' property line,
is where the residue of the silica "contained" by him was stored and kept until it was pumped
out.
The defendants testified about how the manhole covers would overflow with
water and come draining across the driveway and down the road toward the defendants' property
and then dry in the sun along with the other dust of the road. The residual trail of the silica can
clearly be seen on Plaintiffs' Trial Exhibit 1.
On the last day of trial in this matter, when defendants' counsel tried to reconfirm
with plaintiff Mr. John McVicars that his granite business had not been inspected by OSHA, Mr.
McVicars contradicted counsel and said that it had been inspected, but agreed that the OSHA
inspection occurred out at his new location in North Lewiston. Think about that for a second.
When the plaintiffs had their granite business immediately next to the defendants' home, from
2003 to 2008, he was not inspected by OSHA or anyone else.

When he moved to North

Lewiston, an industrial location, all of a sudden he is inspected by OSHA.
The testimony also showed that when the defendants were remodeling their home
they lived in the barn structure which was immediately across the small driveway from the
granite business housed by the plaintiffs. This is where the defendants slept with their children
and their air conditioning unit was immediately outside of that building, behind the plaintiffs'
granite business operations.
The plaintiffs' disregard of the health and safety of the defendants and the
defendants' children is abhorrent. It is an activity that rises to the level of criminal activity, and
all of which occurred prior to, during, and after the filing of the original Complaint as against the
defendants.
In regard to the clean hands doctrine, the conduct of the defendants also has to be
viewed. The contrast in the conduct of the defendants versus the plaintiffs' conduct is startling.
Testimony at trial revealed that the defendants cared for an animal that was being
mistreated by another individual, and they helped nurse the animal back to health by providing
shelter and hay.
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The testimony revealed that, at no charge, the defendants allowed children to use
their property for their 4-H event. Evidence at trial revealed that the plaintiffs made complaint of
the defendants delivering a load of hay, and ·when all the facts developed, it reflected that
defendant Dr. Bret Christensen was delivering the hay to an elderly lady who could no longer
afford to purchase hay for her horse. This delivery of hay was an act of charity and kindness.
The testimony developed that defendant Dr. Bret Christensen took out a loan and
had planted fifty 10' tall arborvitae trees to block the view of the activities on the Christensen
farm and also to help reduce dust and noise.
Defendant Dr. Bret Christensen changed the area behind the plaintiffs' home by
moving his corrals for his horses to the west side of the property away, from the property line
shared by the plaintiffs.
At great expense, defendant Dr. Bret Christensen placed washed rock on the area
immediately bordering the plaintiffs' property to reduce any possible dust generated by his
equipment.
The testimony revealed that soon after moving to the property the defendants' (at
their own expense) installed white vinyl fencing to the border they shared with the plaintiffs, and
they did not ask for remuneration for one-half of the fencing cost that law requires the plaintiffs
maintain ..
In summary, the defendants have a positive history in trying to improve and make
better the environment behveen them and the plaintiffs. However, the defendants' actions do not
seem to matter, because the plaintiffs find fault with every aspect of the defendants' life.

City Of Lewiston Impact Zone
Perhaps the oddest aspect of this case is the plaintiffs' allegations in regard to the
City of Lewiston Impact Zone. They introduced Plaintiffs' Trial Exhibit 281 which is admitted
into evidence by agreement of counsel for the defendants. No statutory language or ordinance
language or any other type of language was admitted into evidence to show the location of the
Impact Zone.

Plaintiffs' Trial Exhibit 281 was submitted by the plaintiffs, but then the

realization came that the plaintiffs and the defendants and the building in question were located
outside of said Impact Zone.
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Upon cross-examination, plaintiff Mr. John McVicars was simply unable to locate
where his home and the defendants' home were located on Plaintiffs' Trial Exhibit 281, despite
having lived at his home for 18 years and being familiar with every other nuance of this case.
Fortunately, defendant Dr. Bret Christensen did not suffer such a lapse of memory, and was
readily able to locate the respective premises, both outside of the impact zone.
Mr. Pat Rockefeller testified that the city was made aware of the Siting Permit as
requested by defendant Dr. Bret Christensen, and they showed little interest. One of the reasons
they showed little interest is that the City of Lewiston hnpact Zone was retracted to the
Tammany Creek road "some time in 2006." In 2005 and 2006, the building in question was
outside of the Impact Zone. Additionally, on the date of trial, the building in question was
outside of the hnpact Zone.

Judicial Estoppel

As reflected in Defendants' Trial Exhibits K and L, the plaintiffs are pursuing an
appeal in regard to the Conditional Use Permit Application which was granted to the defendants
by the County. Any attempt by the plaintiffs to have this Court in this matter revisit those same
issues is precluded.

CONCLUSION
In reviewing the testimony as a whole, it becomes apparent that the plaintiffs

repeatedly made wild and unsubstantiated accusations. When the facts of the situation are
viewed with care, the circumstances are totally different.
The plaintiffs allege a mere 8 inch slab for a period of years, all of which is
unfounded and does not even support the truth of the situation as it exists.
By the plaintiffs' own admission, prior to the filing of this lawsuit, the parties had
agreed to mediate their differences. Instead, the plaintiffs filed this lawsuit based upon their
false allegation conceming the concrete foundation. The plaintiffs attempt to paint a horrendous
view of the general upkeep of the defendants' property, but when objective witnesses from both
the state of Idaho (Ms. Amity Larsen) and the DEQ (Mr. Clayton Steele) testified, their
testimony is in direct opposition to plaintiffs' allegations. In addition, the plaintiffs' allegations
are directly contradicted by approximately a dozen witnesses that testified not only that the
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defendants' property is well kept, but it is extremely well kept, above and beyond what is
common in the Tammany Creek area. The testimony is, without question, that the defendants'
use of their property is consistent with the prior use of their property and the use of the
surrounding property in the Tammany Creek area. This is especially true given the Tammany
Creek area's use, including rodeos, riding stations, riding arenas, farms, ownership of horses
throughout, etc.
The plaintiffs attempt to make extreme accusations in regard to the dust, but those
allegations are countered. It is also clear that the defendants' reaction to any complaint by the
plaintiffs was done in a responsive way. For example, the defendants went to a significant
expense over the years to place clean, large washed gravel in front of the building in question
and down to the road in order to suppress any type of dust concerns.
\\Then the plaintiffs made complaint about the noise level of a simple sound
system in the building, the defendants went to the time, trouble, and expense of looking up the
decibel level requirement for the city of Lewiston and buying the decibel reader so as to comply
with a city ordinance which does not even apply to them out in the county. Then, when the
police officer came to investigate a noise complaint, the police officer observed the decibel
reader and also felt that the emitting noise from the building was appropriate given the
circumstances.
The plaintiffs complain broadly and loudly about the lights in the building, but
when plaintiff Mrs. Julie McVicars' testimony is examined for nuance, it is shown that there
were only six evenings when the lights were left on all night, five of which dealt with defendant
Dr. Bret Christensen having to deal with three mares giving birth at the same time in order to
protect the foals from being stomped on by their mothers in the darkness. Again, this usage, over
a 4 1/2 year time period CalIDot be seen as extreme or a nuisance.
Plaintiff Mrs. Julie McVicars' detailed diary, relied upon by Mr. Terry Rudd in
arriving at his conclusion, only notes that the lights are left on past 9:00 p.m. on approximately
72 evenings throughout the entire time period of her diary. Can this really be seen as a nuisance
in regard to how the defendants conducted themselves upon their property?
The testimony was abundantly clear that before the construction of the building,
out of courtesy to the plaintiffs, defendant Dr. Bret Christensen went to plaintiff Mr. John
McVicars and showed him the boundaries of where the building would be built. Although
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plaintiff Mr. Jolm McVicars refutes that he was told that it was going to be an indoor arena, he
does not refute that defendant Dr. Bret Christensen came to him before the building was built
and had conversation with him in regards to an arena. This shows intention of defendant Dr.
Bret Christensen to communicate with the plaintiffs in good faith and in a neighborly gesture.
The testimony was abundantly clear that before the construction of the building the defendant
Dr. Bret Christensen immediately went to County officials to find out what he should do in order
to obtain permission to build the building in question. He did what he was instructed to do to the
letter. Even when it came to hay sales, he asked what he was supposed to do and he was
informed that there was nothing for him to obtain except for a state permit. He obtained the state
permit. At a later time, he was then informed that, no, he had to obtain a county permit. Thus,
he made that application through the proper process and obtained the county permit to allow the
hay sales. Again, everything that he did was above board and beyond question in an attempt to
comply.
If the building was not present, an outdoor riding arena with outdoor lights would
be present, and the dust that would arise would not be contained within the building but would
easily spread. Hay could be stored with out limit as to volume in the same area, but literally on
the plaintiffs' property line, and it would be subject to faster decomposition and spontaneous
combustion, both of which would greatly heighten fire concerns. The drier hay would not be
protected from flying embers.
At the time of the construction of the building in the Spring of 2006, when there
was a water run off problem, the defendants immediately called a contractor in order to dig and
install a French drain (at a significant expense) for the entire length of the building so that the
water would drain toward the front (north end) in order to avoid any run off onto the plaintiffs'
property.
Surprisingly, the best witnesses for the defendants were the individuals brought
upon the property by the plaintiffs, including police officers, agricultural inspectors, DEQ
inspectors, etc. They were all allowed by the defendants to be upon the property in question
without prior appointment or permission or notice.
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Nuisance, whether private or public, is simply not established by the plaintiffs
who bear the burden of proof throughout.
RESPECTFULLY SUBMITTED on this 5th day of November, 2010.

Charles A. Brown
Attorney for Defendants.

I, Charles A. Brown, hereby certify that a true and correct copy of the foregoing was:

o
o
o
o

mailed by regular first class mail, and
deposited in the United States Post
Office to:
sent by facsimile to:
sent by facsimile a..'1d mailed by
regular first class mail, deposited in
the United States Post Office to:
sent by Federal Express, overnight
delivery to:
hand delivery to:

Ronald J. Landeck, Esq. @ 208-883-4593
Ronald J. Landeck, P.C.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843

on this 5th day of November, 2010.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

JOHN M. MCVICARS AND JULIE
MCVICARS, husband and wife,
Plaintiffs,
vs.
BRET B. CHRISTENSEN AND EDDIEKA B.
CHRlSTENSEN, husband and wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 07 - 01460
PLAL~TIFFS'

CLOSING

ARGUMENT

------------------------------- )
Plaintiffs, by and through counsel, Ronald J. Landeck, submit this closing argument
following the trial of this matter.

INTRODUCTION
"Nuisance" is defined, in pertinent part, in Idaho Code § 52

101 as "[aJnytbing which is

injurious to health ... offensive to the senses, or an obstruction to the free use of property, so as to
interfere with the comfortable enjoy'ment of life or prope11y .... "

PLA1NTIFFS' CLOSING ARGUMENT -- 1
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"A public nuisance is one which affects at the same time an entire community or
neighborhood, or any considerable number of persons, although the extent of the annoyance or
damage inflicted upon individuals may be unequa1." Idaho Code § 52

102. A private person

may maintain an action for a II ••• public nuisance, if it is specially injurious to himself 11 Idaho
Code § 52

204.

"Every nuisance not defined by law as a public nuisance or a moral nuisance, is plivate."
Idaho Code § 52 - 107,
Plaintiffs John and Julie McVicars have proven by substantial and competent evidence
presented at the trial ofthis matter that:
(i) Defendants Brett and Eddieka Christensen have used and allowed others to use and

allow others to use, and still use and will continue to use and allow others to use that portion of
the Christensens' property located westerly of McVicars' propelty in a maimer and by acts and
conduct which have been, are and will be injurious to McVicars' health, offensive to the
McVicars' senses and an obstruction to McVicars' free use of their property, so as to interfere
with the comfortable enjoyment of McVicars' lives and/or property; and
(ii) Defendants Brett and Eddieka Christensen have constructed and used for themselves
and for the public, an unsafe, dangerous and hazardous fabric building structure which has been,
is and will be injUlious to the health, offensive to the senses and obstructive of the free use of
McVicars' property of McVicars specially and of those members of the public who have been,
are and will be using the building and/or being obstructed in the free use of McVicars' property,
so as to interfere Vvith their comfortable enjoyment oflives and/or propelty.
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FACTS OFTHE CASE
Plaintiffs John M. McVicars and Julie McVicars ("McVicars") and Defendants Bret and
Eddieka Christensen ("Christensen"), are the owners of and reside on adjacent parcels of real
propelty in Nez Perce County, Idaho.
Julie and John McVicars testified at length about their Thiessen Road home, their "dream
home" as Julie refen-ed to it, which was built by John in 1990. The backyard was oriented to the
west and featured a pool and patio, immaculate lawn and shrubbery and a beautiful view from
across the ilTigated pasture of their neighbors, the Kaltenbaughs, to mountains in the distance.
They and their children as well as John's parents and Julie's parents fi'equently gathered in the
backyard to enjoy the ambiance and one another. Julie looked forward to her retirement after
decades of work outside the home and the opportunity to spend quiet time in this beautiful spot
she and John created.
John and Julie had great neighbors in the Kaltenbaughs, and Orie Kaltenbaugb testified that the
McVicars could not have been better neighbors. Their relationship was so trusting that the
McVicars allowed the Kaltenbaughs to construct a garage located partly on McVicars pIOpelty
without money or a deed trading hands.
Orie Kaltenbaugh took meticulous care of the in-igated pasture behind McVicars' backyard,
where he grazed a variety of animals. He testified to his placement of feeding areas away from
McVicars bouse and his frequent halTowing of manure in that pasture so as not to cause any
offensive circumstances for the McVicars. Kaltenbaughs sold their place to Christensens in
2003. After Christensens moved on this property, John McVicars and Brett Christensen have

occasionally spoken to each other but othenvise there has been little contact between the
families.
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On or about November 28,2005, Brett Chlistensen submitted a Siting Permit Application to Nez
f

Perce County to COl1st11lct a 120' X 260' Coverall arena west of McVicars propeliy. He listed
"Indoor riding arenaistab1es" as the "agricultural use intended for building." John McVicars
testified that Brett Christensen did not tell him about the siting permit and plans for the building
until the building materials were being delivered in March, 2006. John said that in February,
2006, several weeks before the building materials anived, he had seen from a distance the effects

of grading from work and some metal panels. He asked Brett about the panels and Brett said he
was making an arena. John thought Brett was talking about an outdoor arena.
At tIial, Brett Christensen testified that he told John McVicars at the time he applied for the
siting pennit that he was going to bulld an indoor coverall riding arena. His deposition
testimony contradicted his trial testimony as to that alleged event.
McVicars immediately met with Nez Perce County and City of Lewiston officials, because the
Thiessen Road propeliies were at that time in the area of city impact, to see if the construction of
the ChIistensens' fabric building could be stopped. John and Julie continued to pursue this on
their own and were led to believe that, became frustrated that nothing was being accomplished
and in April, 2006, they hired attomey David Risley to represent them. Mr. Risley wrote letters
on their behalf to Nez Perce County and the Christensens to try to stop the building fl.·om being
constructed. In May, 2006, Nez Perce County assured them that the building would be llsed only
by the Christensens and that the Christensens understood and agreed to these tenllS.
Jack Little, Deputy Prosecuting Attomey for Nez Perce County, and Pat Rockefeller,
County Building Official, dealt with the pennitting issue in 2006 and Mr. Rockefeller, upon Mr.
Little's advice, told the Christensens that the siting pem1it allowed that the building e used only
for hay and equipment storage and personal use of the Christensens for stabling and riding

PLAINTIFFS' CLOSING ARGUMENT -- 4

/q/

11/05/2010

FRI 16: 57

PJ.._X 208 883 4593

horses. The pelmitting process that allowed the fablic building to be constructed was part
deception and part mess. The deception was that the Chlistensens' application did not list the
Cluistensens' intended use for hay storage and public hay sales, an enterprise that, as Mr.
Clu'istensen testified, was already occurring from the hay stored under tarps in an area closer to
the Christens ens' home. The benefit to the Christensens of not disclosing that intention was that
they could take advantage of the agricultural exception statute, Idaho Code § 39

4116(5)

(fonnerly designated as I.C. § 39 - 4116(4)) to get their fabric building constructed, and then use
it as they intended but did not disclose, that is, for hay storage and public hay sales, without

having to apply for a conditional use pennit, which did not occur until 2009. The building at
issue is located approximately 23 feet from the McVicars' property line and approximately 90
feet from their home.
Nez Perce County did not require that the fabric building be built to the standards of the
Intemational Building Code or the Intemational Fire Code and did not inspect the building for
compliance with any building or fire codes. Testimony of Pat Rockefeller. Brett Christensen
admitted that the fabric on the building is not fire retardant and does not contain a sprinkler
system.
Rick Keane, the Christensens' contractor, testified that he dug the building's foundation
down to five, five and half, six feet, "even think of where there were places there that were as
deep as my head and that he poured 88 yards of concrete into the building's foundation
If

monolithically, meaning the 12 inch hole is not unifonn but bows out below the 12-inch forms
on top of the ground. Excerpt, pp. 171

176 and Exhibit C.

Steve Johnson, who operated an excavator, installed a French drain system around the
fabric building in Fall, 2006 for Mr. Christensen. To do that, Mr. Johnson had to expose the
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entire foundation on each side in order to place a six inch perforated pipe the full length of each
side of the building. ExceqJt, pp. 286 - 287. During direct examination, Steve Johnson stated
that he observed foundation depth of30 inches on the southeast comer, "and then it stair stepped
down" to 5 feet deep

011

the n01ih side. On the west side he said the foundation depth was

"probably three feet" and "got deeper" as it went north to a depth of four and a half feet on the
northwest comer.
On cross examination, Mr. Johnson testified that the south ends "stayed at 30 inches to 3
feet for the first 25 percent of the building and then it dropped pretty fast from there. !d. at 293.
Mr. Johnson then reviewed an affidavit he had signed on October 14, 2009 that included a
drawing he had made showing the foundation depth on the south comers to be 20 inches and on
the north comers to be 40 inches. ld. at 296 - 300.
Warren Watts, a licensed civil engineer, testified on direct examination that, based on 88
cubic yards of concrete poured into the building's foundation, he calculated the average depth of
the buildingts foundation to be 3.13 feet or about 37 inches plus. Excerpt, p. 31l.
Mr. Watts, in response to a hypothetical question, agreed that 1£1he average depth of the
building's foundation was 3.13 feet as he had calculated from the volume of concrete that was
poured, and one half of the building's foundation was 5.13 feet deep that the other half of the
foundation would be 1.13 feet deep or about 13 inches. Excerpt, pp. 345-346. \Vhen asked ifhe
wouldn't be surprised knowing the foundation was so deep on the 1101ih end to see it relatively
shallow in other places, he answered "yeah, what I know is reany shallow is the gabled end. Id.
at 348. Mr. Watts also stated that the building plan, Defendant's Exl1ibit B, "ce1iainly indicates a
floor would be in there, that's conect" referring to the plan's reference to "completion of an
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interior floor system," and that it indicates a slab on grade could be part of it and that the plan
calls for backfill after the top of the walls is retrained by the completed interior floor systems.
Testimony fi:om R. Bryce Stapley and Scott Creighton raises legitimate concems about
personal safety of McVicars who live in close proximity to the fabric building and about the risk
of damage posed by the fabric building to McVicars' property and the safety of others who use
andlor are near the fabric building.
On May 29, 2009, R. Bryce Stapley, a licensed structural engineer and civil
engineer, and Andy Abrams, a licensed geotecJmical engineer, inspected the Christensens' fabric
building at which time Mr. Stapley took several pages of notes and fifteen (15) photographs.
(Excerpt of Proceedings ("Excerpt"), pp. 15 - 17. Mr. Stapley decided where the holes would be
dug and selected a sampling to give a representative idea of the foundation on the east side, south
side of the west side and the south end of the building, and Mr. Stapley noted on Exhibit 209
accurate locations of the dug holes and measurements of each dug hole of foundation depth to
bottom of fabric, ii-om the bottom of the foundation to the bottom of the fabric, and a calculation
of the depth of the foundation below the soi1. Excerpt, pp. 30 - 31. Mr. Stapley opined that the
foundations of buildings that are very light weight, including the Christensens' fabric building,
are govemed by wind uplift not downward forces, and the Intemational Building Code requires
that the dead load of the foundation be sufficient to resist the \vind uplift with a reasonable safety
factor. Excerpt, p. 31. Based on Mr. Stapley's and Mr. Abrams' observations of the dug holes,
Mr. Stapley observed that the upper part of the foundation was formed and consistently twelve
inches (12") wide and the lower part of the foundation was earth fOlmed and slightly wider than
twelve inches (1211). Mr. Stapley also reviewed the affidavits of Brett Christensen, Larry
Erickson, Steven Johnson, Eric Arnson and Richard Keane and calculated the amount of
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concrete that would have been required if the footings were as deep as being represented in their
affidavits, it would have been considerably greater, in the range of thirty percent (30%) greater,
than what was used. Excerpt, pp. 35 - 37. Mr. Stapley reviewed the plans for the bui1ding,
including the general structural notes, which state that all footings shall extend thirty inches (30")
below grade, that the foundation should be twelve inches (12") above grade and that all work
shall conform to the Idaho Building Code 2003. Excerpt, pp. 44-45. The building plan also
provides that backfill against foundation walls or extelior walls below grade sha11110t be placed
until after the top of the wall is restrained by the completed interior floor systems and all
elements have reached their design strength. Mr. Stapley also testified that there are no interior
floor systems in the Clu'istensens' fabric building. Excerpt, p. 45. Mr. Stapley made calculations
on checking oveliurning and uplift and determined that the thirty inch (30") below grade
foundation set forth on the plan will not work unless you have a floor slab. Id. Because of
inconsistencies between the sheets on plans, Mr. Stapley believes that the plans for the
foundation were not final engineered plans. Excerpt, pp. 46 - 47. Mr, Stapley observed the
foundation in the area of the dug holes had an average depth of fifteen inches (15") with six
inches (6") above grade and nine inches (9") below grade. Mr. Stapley opined that with a
buiJdjng that is 260 feet long, an adequate sized foundation in one part of the building will not
have any affect on what occurs on the other end of the building. Based upon his observations
and the typical \vind uplift, at typical foundations at four (4) locations on the plan and based
upon the,wind uplift shown on the plans along with the hOlizontal force shown on the plans, Mr.
Stapley concluded that the foundation has less than fifty percent (50%) of the capacity to resist
the code-described wind load and the load that is shov-m on the plans at the typical interior
foundations except the locations located at the first interior frame from each end and, further, if
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the building were exposed to the code-described wind forces, it would probably fail. Excerpt,
pp. 51

53. Mr. Stapley calculated that the foundation would need to be a total of sixty-six

inches (66") deep to safely resist code-described wind load. Further, in Mr. Stapley's opinion,
failure of the fabric building, in Mr. Stapley's opinion, could easily impact the McVicars' home.
Mr. Stapley detem1ined that with a foundation weight of 3,760 pounds, the foundation will only
provide 22.8% of the dead 10ad required to resist wind uplift in the Christensen fabric building.
He also calculated that if the foundation was 30 inches (30") below grade, the foundation would
provide less than fifty percent (50%) of the dead load required to resist wind uplift in the
Christensen fabric building. Mr. Stapley also opined that the foundation system that was
constructed provides considerably less than fifty percent (50%) of the capacity needed to safely
resist the uplift and horizontal loads shown on the building plans, a capacity of fifty percent
(50%) being the threshold often used to define an unsafe condition under the Unifom1 Code for
the Abatement of Dangerous Buildings. Excerpt, pp. 51 - 63. Mr. Stapley opined that in the
event of a failure of the building structure, the McVicars l property and/or persons would be at
risk as such an event "couid easily impact their home." Excerpt, p. 64.
Andrew Abrams is a licensed civil engineer in the state of Idaho with a specialty through
study and experience in geoteclmical engineering. Mr. Abrams accompanied Mr. Stapley on the
inspection of the Christensens' fabric building on May 29,2009. Mr. Abrams observed the holes
that were dug around the perimeter ofthe structure as well as on the interior and be and Mr.
Stapley observed soil conditions there and the conditions of the dimensions of the footing.
Excerpt, p. 250. Mr. Abrams reviewed Plaintiffs' Exhibit 209 and agreed that it accurately
depicted the holes that were dug as well as other observations regarding the fabric building. Mr.
Abrams observed the foundation from top of concrete to bottom of concrete in the dug holes to
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be between 14 and 18 inches in height with approximately 6 to 10 inches below ground surface.
Mr. Abrams observed the soil below the foundation on various points in the building and
determined that to be caliche, a mixture of silt and sand in gravel-sized particles of a cemented
sand-type. Excerpt,p.252 - 253. With reference to Plaintiffs' Exhibit 210, Mr. Abrams touched
the bottom of the foundation material to determine it was indeed the bottom. He described those
conditions as very similar to where he took a tube sample of soil from beneath the footing by
pounding a six-inch long, two-and-a-half-inch diameter brass tube h01izontal1y under the footing
at that location to obtain a soil sample, which also showed to him that there was no concrete at
that point He stated that the soil sample was taken in the general location of circle 2 on Exhibit
209. Excerpt, pp. 253

255.

Mr. Creighton deterrnined that Idaho Code § § 41-253

41-216 require that the

Intemational Fire Code, which is adopted by the State of Idaho as the minimum standard for fire
protection in the state of Idaho, is applicable to any property in the state ofIdaho. Excerpt, pp.
129 - 131. Plaintiffs' Exhibit 259. Plaintiffs' Exhibit 259 references Mr. Creighton'S opinions in
this matter to which he also testified. Mr. Creighton stated that the fire characteristics of fabric
building are that it is not fire rated and therefore, considered combustible under the I.F.C.
Excerpt, p. 133. Mr. Creighton detelmined that under I.F .C. § 2401, a 5,860 foot building would
be the maximum size building that should be built within 23 feet of a propeliy line, or, if
. classified as an agricultural building, the maximum pennitted size is 12,000 square feet. In
addition, the LF.C. does

110t

allow a building the size of Christensens' fabric building, which is at

an area of 31 ,200 square feet, to be built. Mr. Creighton expressed the opinion that the McVicars
and their property are at some fire risk by living where they do and he assessed that 1isk by
detennining that they are "at least 300% at lisk over what the code would allow." Mr. Creighton
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characterized the failure to meet special requirements, that is, the required side yard setbacks, on
adjacent properties, "are at an unacceptable risk to a fire origin in the adjoining property." In
addition, Mr. Creighton also opines that Christensens' failure to provide a pond or a fire hydrant
or some water source in their fabric building puts the McVicars and their property at an
unacceptable lisk."
On July 9, 2009, when Nez Perce County finally got around to enforcing its zoning
ordinance and making good on the advice that the County gave to Christensens in the Spring of
2006 which, in no uncertain terms, Little's May 5, 2006 email recites was that"[tJhe owner has
been advised in no uncertain terms that the structure can be used only for agricultural use and
personal use of the owner for stabling and riding horses." Plaintiffs' Exhibit 280.
Christensens, this tlia1 record makes clear, had paid no heed to the 2006 admonition by
the County. Mr. Christensen essentially made up his own rules by interpreting the "law" to suit
his desires. The "Hay 4 Sale" sign on Tammany Creek Road has, since the building was
constructed, invited the public to come onto their propedy to buy hay and that is what the public
has been doing ever since. ll1e County's July 9,2009 action was to infOlID the Christensens
(more than 3 years after the building was constructed and used for the hay business) that
Christensens needed to apply for a conditional use pem1it. The County later reminded
Cluistensens of their agreement with the County that allowed Christensens to sell hay with the
understanding that no new purchases or acquisitions would take place unbl a CUP was obtained.
Plaintiffs' Exhibit 289. Photographs ofthe trucks delivering hay to the building during this
restricted period are evidence of the Christensens' violation of their agreement and their nwdus

operandi of "playing by their own rules." Plaintiffs' Exhibits 134 and 13 8. The Clu'istensens'
hay sale records and photo graphs from the latter part of 2007 to 2010 show a robust business
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enterprise with frequent pick-ups by the public and deliveries by Christensens throughout this
period. Plaintiffs' Exhibit 286. Mr. Christensen had difficulty at trial remcmbcJing or knowing
the exact volume of hay sales over time and ventured estimates, but Rodney Ki1mar, Mr.
Chlistensen's truck driver, had no such difficulty. He testified that by the time oftnal, he alone
had delivered between 500 and 600 tons of hay to the building, which far surpassed Mr.
Christensen's estimate.
The hay sales have brought increased traffic over the roadway accessing the building
which Christensens elected, to site and use right next to McVicars' backyard fence
and, as close
,
as possib1e, to the McVicars' pool and patio area, with no buffer (until less than 3 months prior to
trial). That increased traffic related to the hay sales includes the large truckJtrailer deliveries to
the building as well as the smaller truck deliveries from the building. It includes public's an-ivaI
and departure in pickup trucks. It includes the Christensens' back and forth use of their tractor(s)
to load and unload vehicles that pick up and deliver from the building. It includes all of the
persons who stable horses on Christensens' propeliy, use the 4-wheelers and 6-wheelers to get
hay to their horses, and it includes the Christensens' use of these vehicles to get hay for their own
horses, mcluding those many horses that over the years have been fed at the "ring" immediately
behind McVicars' home.
Julie McVicars testified, based on her analysis of the data provided by Mr. Christensen as
to the usage patterns of the building, that approximately 5,000 motorized vehicle trips occur
annually on this roadway immediately next to their property line and behind their pool and patio
and to the attendant noise, dust and exhaust from those vehicles. She presented and testified
about photographs of the people who stable horses on Christensens' property and who exercise
and train those horses in the building and of the horse clinics and equine activities that
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Christensens have continued to host in the fabric building since March, 2007, and, while it
appears that the Chnstensens are not financially compensated by any users, nonetheless the horse
trainers and people continue to arrive and park, mingle and recreate behind McVicars' fence. Mr.
Christensen, of course, interprets the law to allow such use by his friends who, he has
detelmined, are not members of the "public," which he stated, in effect, is defined as
governmental en6ties.
Julie McVicars has testified how the Christensens' building and the activities conducted
in and from that building have substantially interfered with her enjoyment of her own home and
have resulted in the curtailment of family events with her parents, in-laws, children and
grandchildren. She has testified that her health has suffered and that she and John have had a
difficult time coping with the o±Iensive interferences with their lives and privacy and that they
must face on a daily basis.
Julie and John McVicars, John's father, William McVicars and their brother-in-law, Bob
Earp testified to the offensive traffic and keeping of horses in the area behind McViears house, to
the looming building that d,varrs the Christensens' property, and to the lights, noise, dust, odor
and insects that interfere with any reasonable enjoyment ofMcVicars' pool, patio and landscaped
backyard. Bill McVicars testified that Julie is "sadder," and Bill and Bob Earp both stated that
the family as a whole does not and eaImot enjoy the McVicars' pool area anymore because of
these offensive circumstances.
John McVicars testified about the emotional toll this interference by the Cbristensens has
taken on his and Julie's life, how they avoid their backyard and head to their lake place rather
than stay at home to avoid the unpleasantness of being continuously disturbed by lights, sound,
odor and flies as well as the building that dwarfs their home ..
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Julie McVicars referenced the photographic history of the interferences she and her
family have suffered because ofthe placement of the building, its looming presence, and the
activities that occur in that building and their hannful effects on her and John's ability to
comfortably enjoy their lives and property. She told of how the lights from the building cast a
glow over their house. She tes6fied to Christensens maintaining over 30 commercial lights and 2
commercial flood lights on the fablic building, that fifteen ofihe McVicars' windows of their
home face the building, including their bedroom window, that the lights shine into and Hood
their home with light, that the lights have been on for several hours 4 to 6 evenings per week for
the past 4 and Y2 years and disturb McVicars' use and enjoyment of both their property and home
as well as interfering with their ability to sleep. She also testified that music from the building
projects into Mc Vicars' property and interferes with their use and enjoyment of their property,
that there are approximately 5 commercia1 speakers suspended 50 feet in the air in the noninsulated building located approximately 90 feet from the MeVicars home, that there are also
two outdoor speakers on the north end of the fabric building close to McVicars' pool, patio and
bedroom window, that music is often played all day and that the music can often be heard inside
McVicars' home with the doors and windows closed. Sbe testified how the music, no matter
how reduced in volume, carries light onto their patio, disturbing conversation and making quiet
time impossible. She testified about the manure piles behind their house, the pig pen in the shed
behind their house, the odor that canies onto their property from those animals and their \vaste
and the flies that accompany. She showed photographs of the dust created by the vehicle traffic
and testified to the extent to which that dust invades and pervades their property and house. She
testified to the Jack of any attention by Clu-istensens to the dust problem until 2010 in advance of
trial.
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For much of the past 4 years, Christensens have owned and kept approximately 30 horses
and stabled horses for others on their property. A large volume of manure is generated by the
horses. Six to nine horses have been stabled behind McVicars' home from 2006 to 2010. The
odor of manure and urine js extremely strong and has been present all year long since 2006.
Christensens also began keeping pigs behind McVicars home beginning in 2008. The amount of
manure and flies generated by the pigs and the distinctive odor from the pig pens substantially
interferes with the McVicars' use and enjoyment of their property.
McVicars are good neighbors, which is evidenced by their admirable 13 year relationship
with the Kaltenbaughs. Orie Kaltenbaugh testified he could not have had better neighbors.
Christensens' attempts to deflect the blame for the circumstances of this case on McVicars are of
no moment. John McVicars managed a tidy, contained and minimally noticeable construction
business out of the shop buildings on his property since 1990 with the blessing and praise of
Kaltenbaughs, , with no complaints having been made to Nez Perce County (Pat Rockefeller
testimony, Excerpt, p. 219), and wlth no complaints from Christensens until this litigation
commenced. John McVicars testified as to the meticulous attention that was paid to all aspects
of his business to eliminate adverse impacts on his neighbors. McVicars have since moved their
busjness to another location. McVicars' conduct is not at issue in this case. They are, as
demonstrated on this trial record, considerate people in all respects.
For his p31i, Brett Christensen testified that he does not beljeve that anything he has done
has in any way interfered with 101m and Julie McVicars' comfortable enjoyment oftheir lives.
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APPLICATION OF LAW TO FACT

Private nuisance
Christensens have created and maintained a nuisance in that Defendants Brett and
Eddieka Christensen have used and allowed others to use, and still use and allow others to use
and will continue to use and allow others to use that pOltion of the Christensens' property located
westerly of McVicars' propelty in a manner and by acts and conduct which have been, are and
will be injurious to McVicars' health, oftensive to the McVicars' senses and an obstruction to
McVicars' free use oftheir property, so as to interfere with the comfortable enjoyment of
McVicars'lives andlor property.
Substantial and competent evidence in this case establishes that Christensens have
created and are maintaining a nuisance by reason of the abundant testimony in the record as to
the presence of offensive noise, light, dust, odor andlor flies that emanate from Christensens'
property, anyone element of which by itself constitutes and creates such a nuisance. See Crea v.
Crea, 135 Idaho 246, 16 P.3d 922 (2000). The fact that McVicars had occupied their residence
for more than fifteen years before Cluistensens engaged in this offensive conduct imposed on the

Christensens a duty, under law, not to do whatever they want, without impunity, on their
property, to destroy McVicars' enjoyment oflife and min McVicars' property values.
Christensens will assert that they have been issued a conditional use pelmit for their bay
sales and are othenvise in compliance with County zoning ref:,'Ulations, but these arguments are
of no avail as the law does not anow a person to use their own property "even in and about a
business in itselflawful" in a manner that "seriously interferes with another in the enjoyment of
his right in the use of his property." Vowinckel v. N. Clark & Sons, 216 Cal. 156,164,13 P.2d
733, 737 (1932).
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The mere presence of the fabric building is also offensive to the senses. Christensens
sited the building in an area that dominates McVicars' residential property and has stripped the
property of its previous beautiful and tranquil setting_ Christensens had options for the
placement of their fablic building and ejected, without regard for McVicars' enjoyment of their
propelty, to destroy Mc Vicars' enjoyment and diminish their property values.
Idaho Code § 3 9-4116( 5) does not immunize Christensens from creating or allowing
situations to exist which are "injurious to health ... or an obstruction to the fl'ee use of property,
so as to interfere with the comfortable enjoyment ofhfe or propelty ...

[.r under Idaho Code

§ 52-101. That is, the fact that a building or its use are in compliance with zoning laws is no
defense to an action for private nuisance. See Lunda v. A1atthews, 46 Or App 701, 706-707, 613
P2d 63 (1980), ("Zoning is not an approval of the manner of conducting a business that is a
private nuisance.") See also Crea, supra, (which upheld a nuisance judgment against defendants
despite the defendants' operation of a lawful business enterprise.)
The maintenance and use of a facility may constitute a nuisance if it greatly interferes
with the use and enjoyment of others' propelty. Hansen v. Independent School Dist. No.1 in Nez
Perce County, 61 Idaho 109,98 P2d 959 (1940) (the use ofa baseball field "constitutes a legal
nuisance per accidens consisting principally of four elements, namely, the flooding of appel1ants'
homes with excessive light, preventing or hindering sleep and rest; creation of excessive noise;
trespass of baJls and people, and parking of automobiles in such a manner as to great1y hinder
ingress and egress to appellants' property.") Id. at 962. In this case, for example, lighting from
the building which when illuminated at night floods McVicars' property disturbing their use and
enjoyment oftheir property and interfering with their ability to sleep.
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Christensens' reliance on the Idaho Right to Fmm Act, l.c.;§§ 22-4501 to 22-4504 is
without substance. The Act's intent is to address the encroachment of "urbanizing areas" and
changes in "surrounding nonagricultural activities," neither of \-vhich has occUlTed in this case.
Payne v. Skaar, 127 Idaho 341, 344, 900 P.2d 1352, 1355 (1995).
McVicars' claims arising fiom Cluistensens' activities and mere placement of the building
constitute a private nuisance, See Hansen v. Independent School District No.1 in Nez Perce
County, 61 Idaho 109,98 P,2d 959 (1940).
Public nuisance
Christensens have created and maintained a public nuisance in that they have constructed
and used for themselves and for the public, an unsafe, dangerous and hazardous fabric building
structure which has been, is and will be injurious to the health, offensive to the senses and
obstructive of the free use ofMcVicars' property of McVicars specially and of those members of
the public who have been, are and will be using the building and/or being obstructed in the free
use of McVicars' property, so as to interfere with their comfortable enjoyment of1ives and/or
property.
Substantial and competent evidence presented at trial clearly proves that the Christensens'
fabric building is unsafe and, given its proximity to the McVicars' persons and property, and the
members of the public who use it, a public (and private) nuisance, with the McVicars having the
right to maintain this action by reason of being specially injured by lts presence. LC.§§ 52

102

and 204.
The parbcular testimony from Messrs. Stapley, Abrams and Creighton establishes that
the building is both "dangerous" under standard abatement code definition and an "unreasonable
risk" to McVicars' person and propelty under International Fire Code definition. Idaho Code §
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39-4] 16 does not exempt agricultural buildings from the 2006 Intemational Fire Code ("IFC").
Idaho Code Sections 39-4109(1) and 39-4116(2) require local governments to adopt the IBC,
paris of the International Residential Code and the International Energy Consef'/ation Code, but
the IFC is excluded fiom that required list. This means that, as applied to the exemption under
Section 39-4116(5), agricultural buildings are not exempt fi'om provisions ofthe IFC. See Idaho
Code § 39-4109(a)(a)(1i). IFC has been adopted for application in all counties in Idaho as the
minimum standards for protection ofEfe and property fi'om fire. I.e. § 410-253. IFC provisions
of the Idaho Code, LC. §§ 41-253 to 41-267, 269, necessary for "public safety, health, peace and
welfare ... remedial and preventive in nature, and shall be constmed liberally." I.e. § 41-269.
There are numerous, provisions in the IFC that apply to this building that have not been met,
including IFC § 101.4 (tl existing structures ... which ... constitute a distinct hazard to life or
property"), IFC § 102.3 ("[n]o change shall be made in use or occupancy of a structure that
would place the structure in a different division of the same group or occupancy or in a different
group of occupancies, unless such structure is made to comply with the requirements of this code
and the Intemational Building Cade"), IFC § 105.3.3 ("[t]he building or stmcture shall not be
occupied plior to the fire code official issuing a penuit that indicates that applicable provisions
of this code have been met"), IFC § 105.4 ([§ 105.4.1] "[c]onstmction documents shall be
submitted ... " [§ 105.4.3J "are complete and in compliance with the applicable codes and
standards") and those specific IFC and IBC sections referenced by Mr. Creighton and set f01ih in
Exhibit 259.
Christensens' actions of allowing the public to enter and remain inside the building
affects a considerable number of persons. Christensens have held over 15 horse clinics and
events in the fabric building. Christensens allowed members of the public access to or from the

PLAINTIFFS' CLOSING ARGUMENT -- 19

IZl021(024

0022/024

11/05/2010 FRI 17: 00

building to purchase hay. The significant risks to public safety from structural failure or fire, as
testified to by Mr. Stapley and Mr. Creighton, respectively, threaten lives and propelty. \Alhat
Nez Perce County has falled to do in tcnns of preventing a catastrophe should be declared a
nuisance and be abated.
REMEDIES
McVicars are entitled to damages and to an abatement of the nuisance(s).
Remedies for nuisance include abatement, injunction and damages. Benninger v.
Derifield, 142 Idaho 486, 491,129 P3d 1235,1240 (2006). Any person whose personal

enjoyment is lessened by a nuisance may bring an action to have the nuisance enjoined, abated as
well as damages recovered.

I.e.

§ 52-111. "The abatement of a nuisance does not prejudice the

right of any person to recover damages for its past existence." I.e. § 52-110. In regards to an
award of damages, the right to recover depends on the existence of the nuisance and the extent of
the injury. ld. at 491, 1240. DiscomfOIt, annoyance and inconvenience sustained by the plaintiff
are appropriate elements of a general damages award in an action for nuisance. Jd. More than a
mere alJegation of diminished property value is necessary to award actual damages for the actual
and substantial damage to the property itself.ld.
As a measure of damages, Mr. Rudd has provided competent evidence in the foml of his
expeli opinion that McVicars' property values have diminished by $217,000. Ms. Menegas

believes the monetary loss is even greater in this soft real estate market and wonders whether a
buyer could be located at a reasonable price given the conditions that exist on the Christens ens'
propeJiy.

As for abatement, the removal of the building is the only remedy that is fully responsive
to the nuisances that exist. Mr. Creighton's testimony instructs that no building the size of the
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fablic building or even close to it satisfies the fire safety risk objective of "neighbor property
protection" by meeting "spatial requirements (tire separation distances)" between Christensens'
"non-fire rated structure and McVicars' property and home." Plaintiffs' ExJ1ibit 259.
Supreme Court of Cali fomi a, in the Vowinckel case, addressed the scope of the
abatement remedy citing a long line of authority, by stating:
The doctrine as disclosed by those cases may be stated to be that, where a right of
the plaintiff has been invaded by the maintenance of a nuisance, and the plaintiff
has suffered injury therefrom, an injunction which results in the abatement of the
defendant's operations \\'ill not be denied solely on the ground that the injury
suffered by the defendant will be greater, if the injunction be granted, than the
injury suffered by the plaintiff if the injunction be refused.

Vowinckel, supra, at 163, P.2d at 736.
McVicars seek such abatement as will, in the COUlt's discretion, abate the l1uisance(s)
entirely.
Respectfully submitted this 5th day of November, 2010.
RONALD 1. LANDECK, P.C.
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Rorr Id.T. Landeck, P.C.
Att~rneys
for Plaintiffs John M. McVicars and
\

Juliet1cVicars
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CERTIFICATE OF SERVICE

I hereby certify that on this 5th day of November, 2010, I caused a true and correct copy of
this document to be served on the foHowing individual in the marmer indicated below:

CHARLES A. BROWN, ESQ.
P.O. BOX 1225
324 MAIN STREET
LEWISTON,ID 83501
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